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FRIDAY, JUNE 17, 1955 


Hovusr oF REPRESENTATIVES, 
CoMMITTEE ON Pusiic Works, 
Washington, D. C. 

The committee met, pursuant to call, at 10:10 a. m., in room 1302, 
New House Office Building, Hon. John A. Blatnik presiding. 

Mr. Buatnik. The committee will please come to order. 

The committee will begin and conduct hearings this morning on a 
series of 16 bills, all identical, dealing with the diversion of water 
from Lake Michigan. We have held complete hearings and had 
detailed testimony on this in previous years. The record is complete. 
The committee will conduct hearings on the bill H. R. 3210 by Mr. 
O’Brien of Illinois, the senior member of the delegation, and by 
agreement of both the Republican and Democratic Members interested 
in the State of Illinois, also H. R. 3211, H. R. 3212, H. R. 3213, 
H. R. 3214, H. R. 3215, H. R. 3216, H. R. 3217, H. R. 3218, H. R. 
3219, H. R. 3220, H. R. 3221, H. R. 3222, H. R. 3223, H. R. 3224, 
and H. R. 3225. 

(H. R. 3210 is as follows:) 


[H. R. 3210, 84th Cong., Ist sess.] 


A BILL To authorize the State of Illinois and the Sanitary District of Chicago, under the direction of the 
Secretary of the Army, to test, on a three-year basis, the effect of increasing the diversion of water from 
Lake Michigan into the Illinois Waterway, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, in order to provide a basis for a study of 
the effect of increased diversion of water from Lake Michigan upon the Illinois 
Waterway and the degree of improvement in such waterway caused thereby, 
the effect of such increased diversion upon commerce among the several States 
and navigation on the Great Lakes and the Illinois Waterway, and the extent 
to which such increased diversion may affect the level of Lake Michigan, authority 
is hereby granted to the State of Illinois and the Sanitary District of Chicago, 
under the supervision and direction of the Secretary of the Army, to withdraw 
water from Lake Michigan, in addition to all domestic pumpage, at a rate pro- 
viding a total annual average of not more than two thousand five hundred cubie 
feet of water per second, to flow into the Illinois Waterway during the three-year 
period which begins on the date of enactment of this Act, subject to the following 
limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at any time 
exceed a flow of five thousand cubic feet per second; 

(2) The Secretary of the Army shall at all times have direct control and super- 
vision of the amounts of water directly diverted from Lake Michigan; and 

(3) The Secretary of the Army shall not allow any water to be directly diverted 
from Lake Michigan to flow into the Illinois Waterway during times of flood in 
the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. As soon after the date of enactment of this Act as is possible, the 
Secretary of the Army shall cause a study to be made of the effect on Lake 
Michigan and on the Illinois Waterway of the increased diversion authorized by 
the first section of this Act, and the improvement in conditions along the Illinois 
Waterway which may result from such increased diversion. The Secretary of 
the Army shall report to the Congress on or before January 31, 1959, the results 
of such study. Such report shall contain recommendations with respect to 
continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amounts authorized by this Act, or increasing or decreasing 
such amounts. 
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Mr. Buatnik. With the consent of the committee the Chair 
suggests and hopes it will be agreed to that we hear the proponents 
and opponents first, rather than the Corps of Engineers, due to the 
fact that the hearing which was.seheduled for yesterday morning was 
postponed, and these gentlemen have had to cancel previous engage- 
ments and are desirous of leaving as soon as possible in order to return 
to Chicago. 

Mr. Dempsrey. Are you going to make a part of the record the 
testimony taken here previously? 

Mr. Buarntkx. In all instances the witnesses have complete state- 
ments and they will incorporate their own testimony of 2 years ago, 
which will be made a part of the record. 

We first call on Congressman O’Brien, our colleague and dear friend 
and respected Member from Illinois, the author of H. R. 3210. 

Mr. O’Brien, you may begin your presentation. 


STATEMENT OF HON. THOMAS M. O’BRIEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. O’Brien. Mr. Chairman, my name is Congressman Thomas 
J. O’Brien, from Illinois, in the Sixth District. 

Gentlemen, I am orateful to your committee for having scheduled 
this hearing on my bill H. R. 3210 and on those filed also by other 
Representatives from Illinois to enable the State of Illinois and the 
Sanitary District of Chicago, under the direction of the Corps of 
Engineers, to conduct a 3-year test on the effect of water diversion by 
increased pumpage from Lake Michigan into the Illinois Waterway. 

This is a nonpartisan bill. It has the support of all members of the 
Illinois delegation, Republican as well as Democrat, whose districts 
are in Cook County, Ill., and in addition, it has the support of other 
Democratic members from downstate Illinois. All of the Members 
who have introduced bills have asked me to request on their behalf the 
privilege of filing statements in this hearing to show their support of 
the legislation. 

The technical aspects of the bill will be explained by Hon. Anthony 
C. Olis, president of the Sanitary District of Chicago, who appeared 
last year for the same purpose when H. R. 3300 of the 83d Congress 
was approved by your committee, passed by both Houses of Congress, 
only to be vetoed by President Eisenhower. 

The President in vetoing the bill did so on four counts. They were: 
(1) Existing diversions are adequate for navigation on the Illinois 
Waterway and the Mississippi River. That is probably true. Com- 
merce has increased from 200,000 tons to 16 million tons within some 
20 years. However, while it may be true that there is sufficient water 
to maintain commerce, there is one aspect of the current situation 
which is bad. 

Present sanitary drainage through the river has rendered the river 
malodorous in the extreme. In addition, the corrosive effect on the 
ships’ hulls and shipping facilities is a costly one. 

Items 2, 3, and 4 of the President’s veto message were: That all 
methods of control of lake levels and protection of property on the 
shores of the Great Lakes should be considered before increased diver- 
sion be allowed; that Canada’s interests have not been considered; 
and that the legitimate interests of other States affected by the 
diversion may be adversely affected. 
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I believe my bill provides certain safeguards in this connection and 

urge its approval. 

xhaustive studies by competent engineers have indiacted that an 
increase of 1,000 cubic feet per second, as-called for in this bill, would 
remedy conditions now existing in the Illinois River. 

This bill, as I suggested in the beginning, is a test. How else can 
the effects of a diversion of water be determined except by actually 
doing so? 

I have incorporated in the bill what I regard as sufficient safeguards 
to meet any criticism. 

It would limit maximum diversion at any one time to 5,000 cubic 
feet per second. 

The Secretary of the Army is directed not to allow any diversion 
from Lake Michigan into the Illinois Waterway during times of flood 
in the Illinois, Des Plaines, Chicago, or Calumet Rivers. This is no 
more than could be expected under good practice as is customary, and 
is to be expected from the Corps of Engineers anyway. It simply 
gives him absolute authority. The Secretary is given at all times 
direct control and supervision of the amounts of water to be diverted 
directly from Lake Michigan. This assures complete and undivided 
authority and responsibility. 

Section 2 of the act directs that the Secretary institute immediately 
a study of the effects on the lake and the waterway of the increased 
diversion. These provisions would make it possible for the Corps of 
Engineers to immediately stop any diversion which might be causing 
damage to the interests of anyone at all. It insures continuous study 
by the Army and the act calls for a final report to the Congress on or 
before January 31, 1959, of the results of the study, together with such 
recommendations as are called for. 

By this act there is provided a test period for trying out a test for 
curative action, together with sufficient safeguards as to prevent 
damage to anyone’s interests, and a final evaluation of the effects of 
the action. 

That is my statement, gentlemen. 

I wish to say all of the other Members who have filed bills have 
filed similar bills to mine. They have agreed that my bill will be the 
one acted upon. I can assure you it was no wish of mine. 

I am for this legislation and I hope that this committee can see their 
way clear to go along with Chicago and the sanitary district. This is 
a much-needed law. The people of Chicago are very much interested 
in it, and if you can see your way clear to pass this I will thank you 
very much. 

Mr. Buiatnrk. Thank you very much, Congressman O’Brien. 

We have next another author and a distinguished member of this 
committee, Hon. John Klueczynski, the author of an identical bill 
H. R. 3215. 


STATEMENT OF HON. JOHN KLUCZYNSKI, A REPESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Kuivuczynsxi. Mr. Chairman and members of the committee, 
first I want to thank the chairman and the members for being so kind 
in giving us an opportunity to be heard on this very important legis- 
lation, which is so vital to the city of Chicago and the Chicago Sani- 
tary District. 
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This legislation is not new before this committee. It has been here 
for years and years—at least 30 years. In the 82d Congress I intro- 
duced a bill with other Members from Chicago, and that was the 
first time it was passed by this committee. But it was in the late 
days of the session and the bill, as you remember, died in the Rules 
Committee. There was not time enough to get it out of the Rules 
Committee and pass it out on the floor of the House or of the Senate. 

In the 83d Congress all of the members of the Chicago delegation 
introduced similar bills, and H. R. 3300, introduced by Congressman 
Jonas of Illinois, passed this committee and the House and Senate 
and was then vetoed by the President. 

Mr. Fatuon. May I ask the gentleman a question? 

Mr. Kuvezynsxt. Certainly. 

Mr. Fatton. Is this bill identical to the bill that passed the House 
in the last Congress? 

Mr. Kuuczynsxt. No. I believe this bill meets the objections of 
the President. 

Mr. Fatton. It has been modified to meet the objections? 

Mr. Kuiuczynsxt. It has been. 

Mr. Fation. When it passed the House, was there a record vote? 
Do you remember whether there was a record vote when it passed 
the House? 


Mr. Kuvuczynsxi. Yes, there was. I do not remember the vote. 


by which it was passed. 

Mr. McGrecor. I wonder if one of your witnesses will be able to 
go into detail on how this meets the objections of the President’s 
veto? 

Mr. Kuvuczynski. The Corps of Engineers will be heard later and 
Mr. Olis, who is president of the Chciago Sanitary District, and Mr. 
Ramey, the engineer for the Chicago Sanitary District, will have all 
of the answers for you. 

Mr. McGrecor. Thank you. 

Mr. Kuvuczynsx1. I will not take the time of the committee, Mr. 
Chairman and members of the committee. I am sure every Member 
from Chicago who has introduced a bill wants to be heard, or to put 
a statement in the record. 

At this time I will ask permission to file my statement, and all of 
the statements filed by the proponents and sponsors of the bill we are 
now considering, H. R. 3210. They will be filed in order. 

That is all I have to say. I do not want to take up any of the time 
of the committee and I want to thank you again for this privilege. 

Mr. Buarnrk. Without objection, your statement and the state- 
ments of the other Members who have submitted bills, will be placed 
in the record at this point. 

(The statements referred to are as follows:) 


STATEMENT OF Hon. Barratr O’Hara, A REPRESENTATIVE IN CONGRESS FROM 
THE Strate or ILLINOIS 


Mr. Chairman and members of the committee, as representative of the Second 
District of Illinois, I am appearing here today in support of the proposed legis- 
lation to authorize the State of Illinois and the Sanitary District of Chicago, 
under the direction of the Secretary of the Army, to test, on a 3-year basis, the 
effect of increasing the diversion of water from Lake Michigan into the Illinois 
Waterway. Water withdrawal from Lake Michigan authorized by this legisla- 
tion, in addition to all domestic pumpage, will be at a rate providing a total 
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annual average of not more than 2,500 cubic feet of water per second, to flow 
into the Illinois Waterway during the 3-year period. 

H. R. 3210 was introduced by Hon. Thomas J. O’Brien at the request of the 
entire congressional delegation from the Chicago area and on motion of the 
gentlewoman from Illinois, Mrs. Church. Identical bills were introduced by all 
other Members, democratic and republican. Enactment of this legislation is 
demanded in the interest of public health as well as navigation on the Illinois 
Waterway. 

Opposition comes from the Great Lakes shipping interests who claim that 
a withdrawal of 2,500 cubic feet per second will lower lake levels to the detriment 
of Great Lakes shipping. Scientific studies made by a body of engineers appointed 
for the purpose have indicated that the rise and fall of lake levels, which follow a 
natural cycle, are 6 feet, whereas the 2,500 cubic feet contemplated diversion 
would lower lake levels eight-tenths of 1 percent, a negligible amount. When the 
suit of the Great Lakes States was instituted in the early 1920’s, lake levels were 
going down, following the natural cycle, which covers a period of approximately 
23 years. Since then the high-water level has been reached resulting in floods 
which have damaged commercial properties, homes, and beaches in the Great 
Lakes area. Many of the property owners who were antidiversionists in the early 
twenties are now urging, not that we divert the 2,500 cubic feet per second con- 
templated in this legislation, but that we return to the 10,000 cubic feet per 
second which was cut to 1,500 cubic feet per second by order of the Supreme Court. 
WAntidiversionists maintain that Congress is without authority to grant in- 
creased diversion because the Supreme Court has limited diversion to 1,500 cubic 
feet per second. This is far from the fact since Mr. Justice Hughes, acting as a 
special master in chancery in the diversion case, stated: 

“Provision should be made for further study when the sewage-treatment plant 
(at Chicago) is completed.” 

In Wisconsin v. "linois, (1930) 281 U. S. 179, 197-199), Mr. Justice Holmes 
declared: 

‘“‘* * * all action of the parties and the court in this case will be subject, of 
course, to any order that Congress may make in pursuance of its constitutional 
powels, and any modification that necessity may show sho.ld be made by this 
Court. * * *,” 

The decision (1930) by Mr. Justice Holmes was handed down during a period 
of low lake levels. The rise in lake level as part of the natural cycle of rise and 
fall has created a condition which calls for that exercise of congressional authority 
referred to by Mr. Justice Holmes. 

Chicago has built the sewage disposal plant recommended by Mr. Jurtice 
Hughes. It is the largest and most efficient in the world, servicing Chicago and 
74 suburbs. It disposes of 1,100 milion gallons ot waste every day. From it 
92.5 percent solid matter is removed and converted into fertilizer. The 7.5 
effluent, which remains, 1s clear liquid requiring the addition of oxygen to render 
it wholesome for fish life and to dilute the nitrogen content. This latter, because 
it promotes plant growth, has the effect of hindering navigation. 

Navigation on the Illinois River is of growing importance, not only to Chicago 
but to the whole Mississippi Valley. If we in this area are to participate and 
profit from the building of the St. Lawrence Waterway, there must be a free flow 
ef commerce from the Gulf of Mexico to Chicago. Without adequate water 
transportation through the Illinois River, cheap freight rates for river barges is 
denied. Elimination of plant growth in the Illinois River through an increased 
flow of lake water into this system, obviously, is essential. Volume of traffic on 
the Illinois- Mississippi Waterway has grown from a few thousand tons in 1930 to 
4 million tons in 1954. Army engineers estimate conservatively an immediate 
increase to a yearly volume of 18 million tons. Opening the St. Lawrence seaway 
increases this potential to a volume not even estimated now. Repeating, if the 
Mississippi Valley is to profit from the building of the St. Lawrence seaway, action 
now is of vital importance. 

Under similar sponsorship and with the same bipartisan support now enjoyed 
by H. R. 3210 and similar legislation, H. R. 3300 passed in the 83d Congress. It 
was vetoed by the President. In his letter of disapproval, Mr. Fisenhower said: 

“The diversion of water into and out of the Great Lakes has historically been 
the subject of negotiations with Canada. To proceed unilaterally in the manner 
proposed in H. R. 3300 is not wise policy. It would be the kind of action to 
which we would object if taken by one of our neighbors. The Canadian Govern- 
ment protested the proposed authorization when it was under consideration by 
the Congress, and has continued to object to this bill in a note to the Department 
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of State dated August 24, 1954. It seems to me that the additional diversion is 
not of such national] importance as to justify action without regard to the views 
of Canada.” 

The treaty referred to was also quoted in a Supreme Court case as pertinent 
to diversion of the waters of Lake Michigan at Chicago. It is the one signed 
January 11, 1909, between the United States and Great Britain. In Sanitary 
District of Chicago v. United States (1925) (266 U. S. 405, 426), the Supreme 
Court stated: 

‘*‘* * * The treaty of January 11, 1909, with Great Britain, expressly provides 
against uses ‘effecting the natural level or flow of boundary waters’ without 
the authority of the United States and of the Dominion of Canada within their 
respective jurisdictions and the approval of the International Joint Commission 
agreed upon therein.” 

This statement notwithstanding, it appears doubtful that Lake Michigan is a 
boundary water between the United States and Canada within the terms of the 
preliminary article of this treaty, which reads: 

“For the purpose of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting waterways, 
or the portions thereof, along which the international boundary between the 
United States and the Dominion of Canada passes, including all bays, arms, and 
inlets thereof, but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing from such 
lakes, rivers, and waterways, or waters of rivers flowing across the boundary.”’ 

No part of the international boundary passes through Lake Michigan. Further, 
the first sentence of the second paragraph of article I of said treaty indicates, or 
at least implies, that the high contracting parties considered Lake Michigan not 
to be within the purview of the treaty. This sentence reads: 

“Tt is further agreed that so long as this treaty shall remain in force, this same 
right of navigation shall extend to the waters of Lake Michigan and to all canals 
connecting boundary waters, and now existing or which may hereafter be con- 
structed on either side of the line.” 

On the basis of the foregoing, it may be argued that diversions of water from 
Lake Michigan are not within the ambit of the control provided by the treaty of 
1909. It is agreed in this treaty that the navigation of all navigable boundary 
waters shall forever continue free and open for the purposes of commerce to the 
inhabitants and to the vessels of both countries equally, subject, however, to any 
laws and regulations of either country not inconsistent with such privilege of 
free navigation and equality of treatment (art. I). 

When the Boundary Waters Treaty was signed on January 11, 1909, 2 much 
larger quantity of water was being diverted out of the Great Lakes-St. Lawrence 
Basin through the Chicago drainage canal. Consequently, that treaty provided 
(art. V) for aggregate daily diversion at the rate of 20,000 cubic feet of water per 
second in the United States and diversion in Canada of 36,000 cubic feet of water 

er second. 

r, The amount of water diverted from the Great Lakes drainage basin via the 
Chieago drainage canal is now regulated by the decree of the Supreme Court 
(April 21, 1930), and is limited to an annual average of 1,500 cubic feet per sec- 
ond in addition to domestic pumpage. However, the Supreme Court in opinions 
already quoted made its decrees subject both to the building of the sewage dis- 
posal plant at Chicago and further regulations by Congress in exercise of its 
constitutional powers. 

In Wisconsin v. Illinois (1928) (278 U. 8. 367), a suit brought by the States 
bordering on the Great Lakes to enjoin Illinois and the Chicago Sanitation Dis- 
trict from diverting water into another watershed under a permit from the Sec- 
retary of War, the Court said, at page 418: 

“Tt may be that some flow from the lake is necessary to keep up navigation in 
the Chicago River, which really is part of the port of Chicago, but that amount 
is negligible as compared to 8,500 second-feet now being diverted. Hence, be- 
yond that ne,ligible quantity, the validity of the Secretary’s permit derives its 
importance entirely from the situation produced by the sanitary district in viola- 
tion of the complainants’ rights; and but for that support, complainants might 
properly press for an immediate shutting down by injunction of the diversion, 
save any small part needed to maintain navigation in the river. In these cir- 
cumstances we think they are entitled to a decree which will be effective in bring- 
ing that violation and the unwarranted part of the diversion to an end.” 

The Court further said at page 420: 
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“Tt therefore is the duty of this Court by an appropriate decree to compel the 
reduction of the diversion to a point where it rests on the legal basis and does 
restore the navigable capacity of Lake Michigan to its proper level.’ 

To summarize: These three cases and the decrees issued therein prohibit the 
sanitary district and the State of Illinois from unlimited use of the waters of 
Lake Michigan and the decree of April 1930 fixed the maximum average amount 
at 1,500 cubic feet per second. This amount still controls, and without further 
enactment from Congress no greater amount of water can be taken from Lake 
Michigan. 

A court order of November 25, 1940, in the case of Wisconsin v. Illinois is 
reported in 311 U.S. 107. It authorized additional water to be taken from Lake 
Michigan up to 10,000 cubic feet per second from December 2, 1940, to December 
12, 1940, after which period all the provisions of the decree entered April 21, 1930 
(281 U. S. 696), shall remain in full force and effect until further order of court. 
The additional pumpage was allowed in order to remove sludge deposits, ete., in 
Beardon Road Pool. 

I have already referred to the fact that the Boundary Waters Treaty of 1909 
provided in article V for aggregate daily diversion at the rate of 20,000 cubic 
feet of water per second in the United States and diversion in Canada of 36,000 
cubic feet of water per second. In view of the limitation of diversion prescribed 
by the Supreme Court in its opinions quoted above, the United States and Canada 
agreed in the treaty signed on February 27, 1950, concerning uses of the Niagara 
River to replace the unequal diversion of water authorized by the provisions of 
article V of the treaty of 1909 with an equal division of Niagara waters for power 
purposes. In other words, when the treaty of 1909 was signed, Chicago was with- 
drawing 10,000 cubic feet of water per second from Lake Michigan. That with- 
drawal was not lessened under the terms of the treaty. Later, by Supreme Court 
decision, withdrawal was cut but subject to further congressional action. 

Then by the treaty of 1950, in an attempt to equalize an admitted inequality, 
Chicago’s share of the Great Lakes Basin waters was awarded to Niagara for 
power purposes. In this case procedure completely overlooked the health and 
commercial needs of Chicago and the Mississippi Valley in the interest of power 
production on the Niagara. Obviously Congress must use its constitutional 
power to legislate in the interest of all of the people. 

Securing the cooperation of our neighbors to the north is the task of the Depart- 
ment of State. Our Canadian cousins are and always have been reasonable. A 
proper presentment of our case will inevitably result in their acquiesence in a 
withdrawal of a puny additional 1,000 cubic feet per second to meet the needs of 
the people of Chicago, IIl., and the Middle West. 

It may interest my colleagues to recall that the International Commission 
authorized by the treaty of 1909 met on January 26 and 27, 1955. At that time, 
it made an official request of the International Lake Ontario Board of Engineers 
to study the effects of various diversions, including that at Chicago. It is hoped 
that this report will be ready in the fall. 

This International Lake Ontario Board of Engineers is composed of two mem- 
bers, according to my information, Mr. Gail A. Hathaway, a resident of the 
State of Maryland and a special assistant to the Chief of Engineers, and Mr. T. 
M. Patterson, Acting Director of Engineering and Water Resources Board, 
Department of Northern Affairs and Natural Resources, Ottawa, Canada. To 
the hope that these gentlemen will be ready with their report, may I add mine 
and that of my colleagues from the State of Illinois and the Mississippi Valley, 
a hope that the gentlemen from Maryland and from Ottawa, Canada, shall in 
their wisdom view the needs of the second city in the United States, not only in 
population but in payment of Federal income taxes, with something more under- 
standing of our needs than a cold distant objectivity. 


STATEMENT oF Hon. WiuuiAM E. McVey, A REPRESENTATIVE IN CONGRESS 
From THE STATE OF ILLINOIS 


I am William E. MeVey, representing the Fourth District of Illinois. Part of 
my district is located within the city limits of Chicago. Because my absence 
from Washington, D. C., at this time make it impossible for me to appear in 
person, I should like to present in brief a written statement in favor of H. R. 3214, 
a bill providing for increased diversion of water from Lake Michigan into the 
Illinois Waterway. 
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Support for this legislation is based upon the following facts: 
(1) Chieago and its suburbs are now giving complete treatment to all of the 
sewage originating within the confines of the sanitary district. 

(2) The pure affluent which is the district’s end product after all sewage is 
removed, however, is deficient in oxygen—an element essential to a wholesome 
channel which can support fish life. 

(3) The only way to increase the oxygen content of the channel is to increase the 
amount of water drawn from Lake Michigan and carried through the canals. 

It is believed that in order to remedy this situation, the diversion of water from 
the lake should be increased from 1,500 to 2,500 cubic feet per second. The 
Great Lake carriers and port authorities should experience no ill effects. This 
situation is amply demonstrated since the present diversion has been in effect 
for some time, and the peak level of the lake has actually risen. In order to allay 
any fears regarding this matter, however, it is recommended that this increased 
diversion be given a trial period of 3 years, during which time the Army engineers 
will be given an opportunity to study the situation and report its findings regard- 
ing any effect that is shown in the lake level which might be due to the increased 
diversion of water. This seems to be a fair proposition to which no one should 
object. 

Army engineers have repeatedly stated that an increase in the water flow is 
needed to cleanse the upper portion of the Illinois Waterway. The president of 
the sanitary district has given the assurance that at the times of high water in the 
rivers, the increased diversion would not be used which should allay any fears of 
flood peril caused from this source to downstate property owners. 

In view of the established need for this increased diversion and the safeguards 


which this legislation provides, it is reeommended that it be reported favorably 
to the Congress. 


STaTEMENT OF Hon. MarGueErite Stirr CuurcuH, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Gentlemen, I am glad to have this opportunity to appear in behalf of Mr. 
O’Brien’s bill, H. R. 3210—a measure which would authorize the State of Illinois 
and the Sanitary District of Chicago, under the direction of the Secretary of the 
Army, to test on a 3-vear basis, the effect of increased diversion of water from Lake 
Michigan into the Illinois Waterway. As the committee knows, I myself intro- 
duced an identical bill, H. R. 3222, which like H. R. 3210 would grant authority 
to the State of Illinois and the Sanitary District of Chicago, under the super- 
vision and direction of the Secretary of the Army, to withdraw water from Lake 
Michigan, in addition to all domestic pumpage, at a rate providing a total annual 
average of not more than 2,500 cubic feet of water per second, to flow into the 
ae Waterway during the 3-year period which begins on the date of enactment 
of this act. 

Both bills also grant this authority subject to the following limitations: 

(1) The maximum direct diversion from Lake Michigan shall not at any 
time exceed a flow of 5,000 cubic feet per second; 

(2) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan; 
and 

(3) The Secretary of the Army shall not allow any water to be directly 
diverted from Lake Michigan to flow into the Illinois Waterway during times 
of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Both bills also would provide that as soon as possible after the enactment of 
this legislation, the Secretary of the Army shall cause a study to be made of the 
effect on Lake Michigan and on the Illinois Waterway of the increased diversion, 
which we seek to obtain by this legislation, as well as the resultant improvement 
in conditions along the Illinois Waterway. 

Both bills further provide that the Secretary of the Army shall report to the 
Congress on or before January 31, 1959, both the results of such study and recom- 
mendations with respect to continuing the authority so to divert water from Lake 
Michigan into the Illinois Waterway in the amounts authorized by this act, or 
increasing or decreasing the amounts. 

It is my earnest hope that both this committee and the Congress itself may take 
prompt action in favoring this necessary and long overdue legislation. 

At this point, I would bring to your attention the fact that in past hearings 
before this committee on this subject, Col. W. D. Milne testified that the Depart- 
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ment of the Army favors the diversion of this additional 1,000 cubic feet of water 
per second. He further stated that such increased diversion would have little 
adverse effect on lake or river interests; and would actually afford an opportunity 
in the 3-vear test period to study the effects on navigation and on flood control 
in the “downstream reaches” and then to report back to the Congress with their 
recommendations. 

There are two major considerations which this bill seeks to meet. It is hoped— 
particularly as far as my own 13th District is concerned—that the requested 
diversion of another 1,000 cubic feet of water per second would lessen the storm 
damage which has brought disaster to the property of homeowners as well as of 
cities and small towns, whose only recreational area has been decreased perma- 
nently by the destruction of the lake shore. 

I shall not at this time detailedly express the need for prompt action; but I 
cannot overemphasize the damage which has been done and is being done to 
private property and to park facilities along the lake front in the 13th Congres- 
sional District—the shoreline of which extends from the northern limits of the 
city of Chicago to the Wisconsin border. This danger is constantly with us. 
As was pointed out in the 1952 report of the division of waterways of the State 
of Illinois, the crisis does not come and go in a short period of time—as in the 
case of a river flood—but rather the lake shore and township property owners 
are faced with floods for many months and even years at a time. 

Even in 1949, for instance, after a survey made prior to the recent extended 
period of abnormally high lake level, it was estimated by the district engineer of 
Chicago that the average damage to the lake shore within the confines of the 
13th District in normal years would be $88,030 annually for the next 50 vears. 
The alarming increase in damage since thet time is shown in a statement of the 
results of a survey made by the Corps of Engineers in May 1952—in which they 
point out that for a 1-year period—from the spring of 1951 to the spring of 1952 
the total damage on the Illinois shore of Lake Michigan was actually $11,288,000. 
This damage, I repeat, was for 1 year alone during this period of high lake levels. 

Secondly, but to a greater extent, however, it is necessary that the authoritv 
sought by this legislation be granted in order to strengthen and increase the 
facilities of the sanitary district of Chicago, with an accompanying removal of 
any threat to the health of a great city that is brought about by an inadequate 
supply of water and consequent less efficient disposal of sewage and waste. 

At the present time, authorized diversion from Lake Michigan is still only 
),500 cubie feet of water per second; and this is the amount which has been 
authorized since 1933, despite the fact that in the past 20 years, the city of 
Chicago and the area along the Illinois Waterway have experienced a population 
increase of over 1 million. 

As an additional benefit, moreover, it is contended by competent authorities 
that the desired increase in water diversion would benefit the entire State of 
Illinois—not only by providing a ‘‘clean stream’’ but in better meeting the 
needs of the traffic on the Illinois Waterway, which has increased from 200,000 
tons a year to over 16 million tons a year. Certainly such figures attest the fact. 
that the present 1,500 cubic feet of water per second diversion is no longer ade- 
quate. The millions of citizens of Chicago and the North Shore, as well as those 
all along the waterway, seek the increased diversion as a safeguard to their 
health, and can equally claim that additional water in the Illinois Waterway is 
necessary to handle the increased commerce. 

In closing, I would respectfully again call your attention to the fact that we 
are not seeking enactment of this bill as a permanent measure. This legislation 
is intended to provide temporary relief for the immediate need; and to allow 
the Corps of Engineers adequate opportunity to study the effects of such increased 
diversion on navigation and on flood control over a 3-year period. It would be 
impossible, without such a trial period, for any sound findings and recommenda- 
tions to be conclusively drawn. If such a study actually brings forth evidence 
that the requested increase in diversion does not produce the desired results 
and/or on the other hand is accompanied by harmful effects, the responsible 
leaders and authorities from the Chicago area who have sought this action, 
together with the Members of Congress who have today once more urged favor- 
able consideration of this legislation, would be the first to withdraw further 
requests for increased diversion. 

At this hour, however, we confidently hope that prompt and favorable action 
on H. R. 3210 will provide the temporary relief and opportunity for evaluation 
which the situation so signally merits. 
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SraTreMEentT OF Hon, Timoruy P, SHeenan, A REPRESENTATIVE IN CONGRESS 
From THE Stare oF ILuLINo!Is 


Mr. Chairman and members of the committee, I am most happy to join with the 
12 other Congressmen from Cook County in supporting H. R. 3210, introduced by 
Representative Thomas O’Brien, because all of us, Republicans and Democrats 
alike, are united on the measure. 

The bill under consideration would authorize the State of Illinois and the 
Sanitary District of Chicago, under the direction of the Secretary of the Army, to 
divert additional water from Lake Michigan into the Illinois Waterway. This 
action is desirable and necessary because it would (1) help purify the water flowing 
down the Illinois Waterway; (2) increase the efficiency of the sanitary district 
operation ; and (3) help to a degree to reduce some of the damage resulting from the 
high levels of the Great Lakes. 

In order to accomplish this, we in Illinois must appeal to Congress for relief 
from the Supreme Court decree issued April 21, 1930, which limited the annual 
average diversion of water from Lake Michigan to 1,500 cubic feet per second on 
and after December 31, 1938. 

That action of the Court also bound the Sanitary District of Chicago to com- 
plete sewage treatment facilities for all waste originating in the district. This 
part of the decree has been fully complied with, and the Chicago Sanitary District 
now boasts the most complete and modern treatment plant in the world and 
visitors come from all over the world to find out how we attain such a high degree 
of purification and efficiency in treatment of our sewage. 

However, in setting the limit of diversion at 1,500 cubic feet per second, the 
Supreme Court left the door open to modification in that, while reserving for the 
Court jurisdiction in the matter, it indicated that since Congress has jurisdiction 
over navigation and navigable streams then Congress alone could grant an 
increase in diversion. We are, therefore, abiding by the Supreme Court edict 
and seeking relief through the proper action of Congress. The legal phases of 
such action will be dealt with more fully by other witnesses, I am sure. 

You will also have proven to you by other witnesses that from the standpoint 
of proper engineering and sanitation standards, downstate areas in Illinois will 
benefit by the increased diversion we are requesting because the dangers of pollu- 
tion will be lessened, thereby allowing vegetable and fish life to flourish more 
abundantly. 

One of the objections which we have encountered in the past when we have 
petitioned the Congress for increased diversion was that the additional flow of 
water down the Illinois Waterway would increase the danger of and damage from 
floods. Sanitary district engineers have proven conclusively in their previous 
appearances before this committee—and I am sure they will do so again—that 
the increased diversion being sought will in no way add to the flood hazards in 
the downstate areas, because at such times as floods seem to threaten, the Army 
engineers, who control the flow of water down the Illinois Waterway, cut off the 
diversion from Lake Michigan. 

During the 82d Congress, we requested additional water diversion from Lake 
Michigan to the amount of 3,500 cubic feet per second, and at that time attempted 
to show that even if the diversion were to be increased by 8,000 to 10,000 cubic 
feet per second there would be no serious damage to downstate Illinois. areas. 
When that bill was reported out by this committee, 1t proposed 2,500 cubic feet 
per second, which was the figure reeommended by the Army Corps of Engineers 
because they felt that an increased diversion to that amount would permit them 
to study the situation and report back after a short experience with the increased 
flow. 

In the 83d Congress, Chicago and Congressmen renewed the request for in- 
creased diversion, this time on the basis of the 2,500 cubic feet per second recom- 
mended by the Army engineers. 

It is still felt that if increased diversion of 1,000 or 2,000 cubic feet per second is 
granted, it will enable the Army engineers to study the matter fully and report 
back to Congress, without any harm to downstate Illinois or lake shore areas. 

I would like in closing to point out one very important and unique aspect to this 
request, and that is that it is simply remedial legislation involving no outlay of 
Federal funds. I think you will all agree this is a most unusual request in that 
seldom has the Congress been petitioned tor authorization to alleviate a condition 
without an accompanying request for an appropriation. 

I trust that the committee will again see fit to act favorably on our request for 
increased diversion of Lake Michigan water down the Illinois Waterway. 
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STATEMENT OF Hon. Ricuarp W. HorrMan, A REPRESENTATIVE IN CONGRESS 
From THE State or ILLINOIS 


Mr. Chairman, in support of H. R. 3210, the O’Brien bill, for the diversion of 
more water from Lake Michigan at Chicago, and a study, under the direction of 
the Secrtary of the Army, of the effect of such withdrawal on the levels of the 
Great Lakes and on the Illinois Waterway, I submit the following statement. 

The proposed additional diversion of 1,000 cubic feet per second would lower 
lake levels only five-eighths of 1 inch and would be of little consequence. Such 
a lowering in addition to that from the present diversion is more than offset by the 
introduction of water into Lake Superior, from the Hudson Bay watershed, by 
Canadian interests. No doubt it could be proved that some considerable amount 
of the property damage during the high water periods of recent years was due to 
this added inflow into the Great Lakes. 

The present diversion, 1,500 cubic feet per second, annual average, was not for 
the benefit of the Illinois Waterway, which was given no consideration during the 
trial of the Lake States case. According to Special Master Charles Evans Hughes, 
in his 1929 report on rereference of this case, this 1,500 cubic feet per second was 
the water deemed necessary for naviagtion in the Chicago River, as a part of the 
port of Chicago. 

It was an act of Congress later, July 3, 1930, which authorized this water to be 
usea for the Illinois Waterway; but this act did not limit the needs of the waterway 
to this 1,500 cubic feet per second. This act provided for a study and report on 
the amount of water needed for a commercially useful waterway. 

Such a study was made and the report filed by Colonel Sultan in 1933. In 
this report Colonel Sultan, and others who reviewed his report, recommended 
further study after the sewage treatment plants of the Sanitary District of Chicago 
had been completed and were in operation. 

Passage of H. R. 3210, which would authorize this further study, along with 
sufficient additional water needed to make the study, would only carry out the 
recommendations made by the Army engineers, as to the requirements of the 
Illinois Waterway, many years ago. 

The residents of Illinois and of the Sanitary District of Chicago have contrib- 
uted sufficient funds toward the construction of the Federal navigation project 
between the Great Lakes and the Mississippi River, to entitle them to enough 
water to provide a reasonably clean stream, through their State. 


STATEMENT OF Hon. TuHomas S. Gorpon, A REPRESENTATIVE IN CONGRESS 
FroM THE STATE OF ILLINOIS 


Mr. Chairman and members of the committee, on behalf of the people of Chicago, 
it is my privilege to represent them regarding the various bills introduced by all 
of the Representatives of Chicago and vicinity, both Democrats and Republicans, 
in support of this legislation for the purpose of obtaining the authorization of 
Congress to increase the diversion of waterflow from Lake Michigan into the 
Illinois Waterway. The bill I introduced is No. 3217. 

At the outset it is my convinced judgment that the Congress unquestionably 
has the authority to enact the legislation now pending. 

Our Supreme Court in the so-called Lake Level cases (278 U. 8. 367 and 281 
U. 8. 179) has consistently recognized that the power to grant the proposed 
diversion rests in the Congress. Special Master Hughes, in his report on 
rereference, in recommending the form of final decree to be enacted by the 
Supreme Court, likewise recognized that the Congress had the power to preseribe 
a different diversion that the final authorized 1.500 cubie feet per second. 

It is also argued that the control of diversion from Lake Michigan rests in 
the International Waterways Commission under the 1909 Boundary Waters 
Treaty between the United States and Canada and not in the Congress. The 
answer to this argument, in the instant proposed diversion, is that article II of 
the 1909 Boundary Waters Treaty with-relation to jurisdiction of the Inter- 
national Waterways Commission specifically exempted the diversion at Chicago, 
among others, and stated *‘but this provision shall not apply to cases already 
existing * * *.” 

As the proposed increased diversion of 1,000 cubic feet per second in addition 
to the presently authorized 1,500 cubic feet per second, or a total diversion of 
2,500 cubic feet per second is below the diversion existing at Chicago in 1909 
when the treaty was approved, the International Waterways Commission obvi- 
ously has no control over such proposed diversion. The question of their juris- 
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diction could possibly only arise if the Congress now authorized a diversion in 
excess of the diversion existing in 1909. 

As a Member of Congress from Illinois, I am interested in the development 
and improvement of the Illinois Waterway as a part of the Lakes-to-Gulf Water- 
way. 

The project of constructing a navigable water connection between Lake Michi- 
gan and the Mississippi River engaged the serious attention of Congress for well 
over @ century. 

This dream was finally realized by the enactment of the Rivers and Harbors Act 
of 1930 when provision was made for the completion, as a Federal waterway, of 
the final link. In the same act the Congress directed the Secretary of War to 
make a study of the amount of water required as an annual average flow for a 
commercial useful waterway and authorized the use of the water, permitted by 
the 1930 decree of the Supreme Court, for the navigation of said waterway. 

The Army engineers, in submitting their report in 1933 to the Congress, esti- 
mated that the tonnage using the waterway, then about 200,000 tons, would 
increase upon completion to 8 million tons annually. It is interesting to note 
that the freight traffic on this now most important artery of commerce for the 
vear 1951 was in excess of 16 million tons, practically double the amount esti- 
mated in the original report of 1933. 

The Army engineers in their report of 1933, further recommended, as did 
Special Master Hughes, that upon the completion of the construction program of 
sewage-treatment works by the Sanitary District of Chicago, a further study be 
made of the need for diversion of additional water from Lake Michigan. 

That time has now arrived. The Sanitary District of Chicago has now com- 
pleted the sewage-treatinent works. Practically all (99 percent) of the sewage 
is intercepted and, save in times of exceptional storms, is treated. The degree 
of treatment has reached a purification high in 1951 of 92.5. This is well above 
the minimum of 85 percent and the maximum of 90 percent estimated by Special 
Master Hughes in his 1929 report. 

The effluent, after the sewage-treatment process, is emptied into the waterway 
and a deficiency in dissolved oxygen results. In order to maintain a clean stream 
an increase in diversion is therefore necessary to supply the required dissolved 
oxygen. The 1,000 cubic feet per second additional diversion authorized by these 
bills is needed to provide 4 parts per million of dissolved oxygen, which is the 
minimum desirable standard for a clean stream. 

Opposition to any proposed increase in diversion is traditional with certain 
interests. Many of those who opposed a diversion in 1929 and 1930 continue in 
their opposition and choose to ignore the changed conditions now existing in 1952. 

While nominally in the past certain of the lake States officially spearheaded 
the opposition, actually the navigation interests, particularly the lake carriers, 
were the moving spirits. 

Their clamor of a serious lowering of the lake levels by diversion, resulted they 
claimed in a loss in revenue by their reduced tonnage. Now, despite the ex- 
ceptionally high lake levels, and the admitted fact that the present proposed 
diversion will not appreciably lower lake levels, they continue in their opposition. 
The residents of the lake States, as distinguished from the navigation interests, 
I am convinced are not against this limited diversion. They seek relief from 
high levels which have caused serious damage to shore properties. 

May I make my position clear. I am not op to aiding navigation, rather I 
am heartily in accord with rendering help to that arm of our national economy. 
Higher levels of the Great Lakes than presently existing, will not aid the lake 
carriers. Their boats are now loaded to capacity. Navigation in the Federal 
Lakes-to-Gulf Waterway will, however, be materially aided by the proposed 
increased diversion. This waterway which has shown an increase from 200,000 
tons in 1933 to over 16 million tons in 1951 will, I am sure, show a further sub- 
stantial gain if this increase in diversion is granted. Furthermore, these im- 
proved results can be obtained without the expenditure of any Federal funds 
for construction. 





STaTEMENT OF Hon. Joun C. Kuiuczynsk1, a REPRESENTATIVE IN CONGRESS 
From THE State or ILLINOIS 


Mr. Chairman and members of the committee, I appreciate the privilege of 
briefly discussing, without technical details, H. R. 3910, introduced by Mr. 
O’Brien, to authorize the State of Illinois and the Sanitary District of Chicago, 
under the direction of the Secretary of the Army, to test, on a 3-year basis, the 
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effect of increasing the diversion of water from Lake Michigan into the Illinois 
Waterway, and for other purposes. 

Identical bills have been introduced by the following Representatives: 
R. 3211, by Mr. Dawson of Illinois 
R. 3212, by Mr. O’Hara of Illinois 
R. 3213, by Mr. Murray of Illinois 
. R. 3214, by Mr. MeVey of Illinois 
. R. 3215, by Mr. Klueczynski of Illinois 
R. 3216, by Mr. Bowler of Illinois 
. R. 3217, by Mr. Gordon of Illinois 
R. 3218, by Mr. Yates of Illinois 
. R. 3219, by Mr. Hoffman of Ilinois 
. R. 3220, by Mr. Sheehan of Illinois 
. R. 3221, by Mr. Boyle of Illinois 
. R. 3222, by Mrs. Church of Illinois 
. R. 3223, by Mr. Mack of Illinois 
. R. 3224, by Mr. Price of Illinois 
. R. 3225, by Mr. Gray of Illinois. 

These bills are considered to be bipartisan, since they are sponsored by both 
the Democratic and Republican Members from Cook County and also by Mr. 
Mack, Mr. Gray and Mr. Price from downstate Illinois. 

At the outset I would like to make it clear, and now state emphatically, that 
the enactment by Congress of this measure will not involve the expenditure by 
the Federal Government of a single dollar. 

H. R. 3210 simply provides for the diversion of 1,000 cubic feet per second of 
water from Lake Michigan, in addition to the 1,500 cubic feet per second annual 
diversion authorized by the Secretary of the Army pursuant to the decree of 
April 21, 1930, of the Supreme Court of the United States, or a total annual 
average diversion of 2,500 cubic feet per second. 

I appreciate that this question of diversion is not entirely new and had been 
before the Congress and the courts previously for an extended period. 

In the 82d Congress, I introduced H, R. 6098 wehes for 2,000 additional 
cubie feet per second. After careful study by the Army engineers they suggested 
that 1,000 cubic feet per second additional be allowed. A bill was reported at that 
time from the Committee on Public Works but because of the logjam at the end 
of the session, it was not acted upon in the House. 

In the 83d Congress, H. R. 3300 was introduced by Representative Jonas of 
Illinois. This measure was passed by both the House and Senate. However, 
it was pocket vetoed by the President_after the adjournment of Congress. 

H. R. 3210 was introduced to nteet the objections of the President and contain 
the following sections which were not in bill which was vetoed: 

(1) The maximum direct diversion from Lake Michigan shall not at any time 
exceed a flow of 5,000 cubic feet per second; 

(2) The Secretary of the Army shall at all times have direct control and super- 
vision of the amounts of water directly diverted from Lake Michigan; and 

(3) The Secretary of the Army shall not allow any water to be directly diverted 
from Lake Michigan to flow into the Illinois Waterway during times of flood in 
the Illinois, Des Poaines, Chicago, or Calument Rivers. 

Present conditions present a problem requiring serious consideration and 
solution. I know the committee will approach the subject with an open mind 
and weigh carefully the testimony presented at these hearings. 

The matters that will no doubt be considered by the committee embrace: 

(a) The serious damaze along all the shores caused by the present unprecedented 
high levels of the Great Lakes. 

(b) The interest of navigation and interstate commerce both on the Great 
Lakes and the Illinois Waterway. 


br tt dt td 


I (c) Conditions in the port of Chicago and the Illinois Waterway existing since 
| - completion of the sewage-treatment program by the Sanitary District of 
hicago. 


Competent witnesses are present and will testify on these phases, so I will not 
take up the time of the committee in further discussing these issues. 

Again let me express my appreciation for the privilege of presenting these 
brief views. May I also request that the same privilege be extended to the other 
Representatives who have introduced similar bills on the subject. 


65706—55——2 
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STaTEMENT OF Hon. Peter F. Mack, Jr., A REPRESENTATIVE IN CONGRESS 
From THE STATE OF ILLINOIS 


Mr. Chairman, although I represent an area 200 miles removed from Chicago, I 
wish to join with my colleagues in support of H. R. 3210, introduced by Con- 
gressman Thomas O’Brien of Chicago. 

I have introduced an identical bill (H. R. 3233) and am wholeheartedly in 
support of increasing the diversion of water from Lake Michigan into the Illinois 
waterway. While my constituents are not directly affected by the diversion of 
additional water, I feel that the effect on my native State of Illinois and on the 
country as a whole will be most favorable. 

In my opinion, increased diversion will aid commerce and navigation in the 
Illinois waterway, which is an artery of commerce of great importance to the entire 
Nation, as it connects the Great Lakes with the Mississippi River, the two most 
important waterway systems in the United States. It would benefit the users of 
this waterway, as well as industrial concerns from New Orleans to Chicago and 
throughout the entire Great Lakes region. 

By having additional water flowing through this channel, it would eliminate 
pollution and would provide a clean stream flowing throughout the Illinois 
waterway, making life much more pleasant for the residents of the cities and towns 
along this great waterway. 

Even though this program, on its face, reveals no direct benefit to downstate 
Illinois, I also feel a responsibility to support it, as any project which will prove 
beneficial to the Chicago area will ultimately and indirectly have a beneficial 
effect on central and southern Illinois. 

Inasmuch as the United States has approximately 20 percent of its land area 
in cultivation, and inasmuch as central and southern Illinois lie in the heart of 
the great agriculture center of the United States, the diversion of water from the 
Great Lakes region which might be used as supplemental irrigation in dry periods, 
would greatly reduce excessive damage and major crop failures such as those 
from which Illinois has suffered during the past several years as a result of record- 
breaking droughts and prolonged heat waves. 

In my opinion, there is no asset so valuable to any nation as its physical re- 
sources, not only as a weapon of defense, but also as a protection for the needs of 
increasing population and expanding economy. 

In the belief that the careful conservation and development of our water re- 
sources are of paramount importance to the people of the State of Illinois and to 
our entire Nation, I urge this program be given favorable consideration. 


STATEMENT OF Hon. CHaAr.tEs A. Boye, A REPRESENTATIVE IN CoNGRESS FROM 
THE STATE OF ILLINOIS 


I, too, want to thank the committee for the opportunity to appear as one of 
the cosponsors of the present bill. Through the bipartisan efforts of both parties 
Congressman Thomas O’Brien was prevailed upon to take the laboring oar in 
this pleasant task. 

A project of great interest and of great benefit to the entire Nation is em- 
bodied in the bill before this committee which would permit the Secretary of the 
Army to help control the lake level of Lake Michigan by diverting more water 
from Lake Michigan into the Illinois Waterway. 

With seven-tenths of the world’s surface covered by water, the significance of 
weter has from time to time been widely and variously disputed and litigated. 
In the present instance it has been charged that this project would be “for the 
benefit of a single community’—namely, Chicago. Although it is true that 
Chicago would benefit from this project, it also follows immediately that the 
entire Middle West, and the entire Nation, for that matter, will benefit when 
this project to divert more water from Lake Michigan into the Illinois Waterway 
is approved. That is why the present Congress should pass this bill. 

The Illinois Waterway, into which the additional water would flow, is not 
simply a Chicago ditch, but an integral, important and very long section of the 
great inland waterway that connects the Grest Lakes and the Gulf of Mexico. 
The St. Lawrence seaway project has been approved by Congress and work on 
that project is going on right now. The St. Lawrence seaway project will enable 
more seagoing vessels to reach and operate on the Great Lakes. 

However, if the United States is to get the full benefit of the St. Lawrence 
seaway project, it will be necessary to develop the facilities to enable more shipping 
to reach the Gulf of Mexico from the Great Lakes via the Mississippi River. One 
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of the projects needed to make this possible is to divert more water from Lake 
Michigan into the Illinois Waterway. 

It might be mentioned here along the same line that the Calumet-Sag Channel 
will need to be widened and improved. The House Appropriations Committee 
has recently approved the bill to provide the money to start widening and improv- 
ing the Cal-Sag Channel. The benefits that will accrue when this cheaper mode 
of shipping is made possible will go to the entire United States. 

We must remember also that in case this country should ever be subjected to 
bombing by an enemy nation that our railroads and our road system might be 
knocked out and under those conditions it would be more than a necessity to have 
available this additional form of transportation. Therefore, to say that this 
project is “for the benefit of a single community” indicates a lack of understanding 
of this project. 

There have been charges that to divert an additional 1,000 cubic feet per second 
more water from Lake Michigan on an experimenta! basis would endanger ship- 
ping by lowering the lake level in essential ports. Experts have testified that if 
this additional 1,000 cubic feet a second more water had been diverted from Lake 
Michigan to the Illionis Waterways the reduction in the lake level would have been 
less than 1 inch. 

It is true that Lake Michigan is ringed with cities and with home, resort and 
industrial properties which have suffered millions of dollars of property damage 
from high waters of the lake in recent years. Water is aregular visitor on Chicago’s 
Outer Drive where expensive detour routes have had to be devised. It is true that 
the insignificant lowering of the lake level of less than 1 inch would be of some 
benefit to these harried property owners, but it is difficult to see how lowering 
the lake less than 1 inch could in any way injure shipping on Lake Michigan. 
The properties surrounding Lake Michigan could by this bill be given some 
relief without in any way endangering shipping on the lake. 

The people of Chicagoland area are interested in this project for the further 
reason that by diverting more water into the Illinois Waterway, the upper por- 
tions of the Illinois Waterway could be better cleansed. Even with complete 
treatment of sewage there still is serious pollution in the upper reaches of the 
waterways. Exhaustive studies indicate that increased diversion would remedy 
this condition. Surely it cannot be said that it is against the country’s interest 
to aid the serious pollution problem that exists in the upper portion of the Illinois 
Waterway. 

No one would want to endanger the health of this region by not providing for 
this additional diversion of water from Lake Michigan. However, the main 
legislative purpose of this project is the benefit resulting to our entire country. 


STATEMENT OF Hon. Sipney R. Yates, A REPRESENTATIVE IN CoNGREssS FROM 
THE STATE OF ILLINOIS 


Gentlemen, I want to express my appreciation to the committee for the oppor- 
tunity of testifying today on behalf of the bill to provide for a test by the Army 
engineers of an increased diversion of water from Lake Michigan into the Illinois 
Waterway, and for other purposes. 

This bill is of great importance to residents of the city of Chicago and is essential 
to their health and welfare. A similar bill, H. R. 3300, was approved by the 
House and Senate in the 83d Congress, after favorable reports based on extensive 
hearings by the House and Senate Public Works Committees. 

The President saw fit to veto H. R. 3300, giving as his reasons the following: 

“(1) Existing diversions are adequate for navigation on the Illinois Water- 
way and Mississippi River; 

*“‘(2) All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrarily proceeding with the 
proposed increased diversion; 

“(3) The diversions are authorized without reference to negotiations with 
Canada; and 

“*(4) The legitimate interests of other States affected by the diversion 
may be adversely affected.” 

H. R. 3218 which I have introduced is similar to H. R.. 3300 of the 83d Congress. 
H. R. 32B8 authorizes the State of Illinois and the Sanitary District of Chicago, 
under the supervision and direction of the Secretary of the Army, to withdraw 
from Lake Michigan, in addition to all domestic pumpage, a total annual average 
of 2,500 cubie feet of water per second, to flow into the Illinois waterway for a per- 
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iod of 3 years from enactment of the legislation. If further provides that the 
Secretary of the Army shall study the effects of the increased diversion so author- 
ized and shall report, with recommendations, to the Congress the results of such 
study on or before January 31, 1959. 

The new bill has been modified, however, to provide safeguards for (1) the 
setting of a maximum direct diversion which at any time shall not exceed a flow 
of 5,000 cubie feet per second, (2) the providing of direct control and supervision 
in the Secretary of the Army of the amounts of water directly diverted from 
Lake Michigan and to insure that water is not directly diverted from Lake Mich- 
igan during times of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

These safeguards should remove any anxiety on the part of lower river people 
concerning increased flood hazards and place the control directly in the hands of 
competent engineers. 

I am sure that the committee is aware of the radically changed conditions since 
the 1933 report on the diversion was submitted to Congress. It just makes good 
sense to review the effect of further diversion on the water requirements of the 
area. Testimony of the Corps of Engineers indicated that such a study should 
extend over a period of approximately 3 years and also that experimental tem- 
porary iucreases in annual average diversion of not to exceed 1,000 cubic feet per 
second, should be authorized during the course of the study. 

It would appear that the President was ill ad. ised or not completely informed 
on the real purpose and effect of the legislation, when he vetoed the bill. With the 
modifications that have beem included in H, R. 3218 coupled with the proper 
understanding of the bill by the President and his advisers, his approval should 
be assured. 

Bearing on the President’s veto of H. R. 3300 last year are two considerations: 

(1) Concerning the first point of the President, although it may be true that 
existing diversions are adequate in quantity for navigation, it is a fact that 
unsanitary conditions and water contamination in the Chicago River, which is a 
part of the port of Chicago, provide a definite deterrent to navigation. Certainly, 
the higher cost of upkeep, the effect on the crews and the conditions affecting 
commerce on the waterfront are affected by the quality of the water. The 
increased diversion would improve this condition. 

(2) As to the three other points of the President, it must be realized that this 
is a test, an experiment, so to speak. The experiment, according to the estimates 
of the Corps of Engineers will affect the lake levels a negligible amount—approx- 
imately less than an inch. 

I urge passage of the bill. 





STATEMENT OF Hon. CLEMENT J. ZaBLockt, A REPRESENTATIVE IN CONGRESS 
From THE StTaTE OF WISCONSIN 


Mr. Chairman, I wish to submit a statement in opposition to legislation provid- 
ing for an increased water diversion from the Great Lakes through the Chicago 
sanitary canal, which your committee has been considering. To the people 
concerned about this legislation, it is rather disturbing to learn that the brief 
hearing was arranged without all interested parties being given an adequate notice 
of the proposed action and consequent opportunity to present their views. I know 
that the officials of the city of Milwaukee, for instance, would have appreciated 
an opportunity to testify on this legislation. 

The issue of increasing the diversion of Great Lakes waters through the Chicago 
sanitary canal has been considered by Congress on a number of previous occasions, 
Each time, since my election to Congress, I had opposed this legislation for reasons 
which, I feel, are sound and appropriate. I want to reiterate my position today. 

Lake Michigan, which would be primarily affected under the bill before your 
Committee, is not a bathtub to be filled or drained at the pleasure of the Chicago 
Sanitary District. It is a part of an enormously complicated drainage basis which 
affects the welfare of 2 nations and 7 States. The problem calls for the best 
engineering research and long-range study, and not for a superficial political solu- 
tion such as Chicago has been seeking. 

I can appreciate the desire of the city of Chicago to increase the flow of water 
through its sanitary canal. However, the fact remains that the increased water 
diversion from Lake Michigan is bound to affect other people and other com- 
munities, and their wishes and interests ought to be given due considération in 
this matter. 

The Supreme Court of the United States, after almost 40 years of litigation 
between Chicago and the other States of the Great Lakes area, pointed out in 
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1930 that the Chicago water diversion up to that time had caused a permanent 
lowering of 6 inches in the level of the Great Lakes; that it had greatly damaged 
lake commerce by decreasing the cargo capacity of Lake vessels; that it had 
damaged beaches, fisheries, and recreational areas; and that it had caused a 
permanent lowering of the water table in the Great Lakes region with great 
resulting damage to docks, harbor facilities, and building foundations. 

For this reason, the Supreme Court ruled that the rate of diversion then in 
effect through the Chicago sanitary canal should be reduced gradually from 10,000 
cubic feet per second to 1,500 cubic feet per second. This had proved to be a wise 
decision. Unfortunately, ever since the Supreme Court decree took final effect 
in 1937, Chicago has labored unceasingly to evade the effect of the decree and to 
secure an increase in the diversion rate. Other communities, also located on the 
shores of Lake Michigan, have vigorously opposed these efforts, because they did 
not want to see a repetition of the developments which took place prior to 1930, 
and which I already mentioned. 

Now if Congress is to act on this issue, it must try to resolve it in the interest 
of all the parties concerned—not in the interest of a single community, at the 
expense of other cities and of Great Lakes commerce. The legislation before your 
committee is intended to benefit Chicago, but it will seriously harm the interests 
of Milwaukee, of other communities located on the shores of Lake Michigan, and 
of lake commerce. For that reason, I do not believe that this is sound legislation, 
and I am strongly opposed to it. I hope that the bill will not receive the approval 
ad the Public Works Committee, and that it will not see the light of day on the 

oor. 


STATEMENT oF Hon. James B. Bower, A REPRESENTATIVE IN ConGREss FRoM 
THE StTaTe oF ILLINOIS 


Mr. Chairman, I am appreciative of the time you have given us today. I 
know the many demands upon your time, and the heavy schedule on which you 
are working. That you have accorded to H. R. 3210 this opportunity for us 
fully and adequately to be heard I think speaks not only for your gracious courtesy 
but also for your realization of the importance of this legislation to the present and 
the future of Chicago, and in a large sense to the entire Nation. 

The fact that the entire congressional delegation from the Chicago area is behind 
H. R. 3210 speaks for itself. On motion of the gentlewoman from Illinois, Mrs. 
Church, and the insistence of all members of our delegation, the Hon. Thomas 
J. O’Brien was designated to introduce H. R. 3210. Identical bills to H. R. 3210 
have been introduced by all members, both Democratic and Republican, from the 
Cook County area. It is the bill of all members of our delegation. There is no 
politics in this. We all are joined in a service to your city, to the Great Lakes 
region and to the Nation. Its passage is that important. 

Onjengn now has the largest and most efficient sewage-disposal plant in the 
world. his plant services, besides Chicago, 74 suburbs. It disposes of 1,100 
million gallons of waste every day. From this waste 92.5 percent solid matter 
is removed and converted into fertilizer. The 7.5 effluent, which remains, is a 
clear liquid requiring the addition of oxygen to render it wholesome for fish life, 
and also to dilute the nitrogen content. This latter, because it promotes plant 
growth, has the effect of hindering navigation. 

Among the opponents of this legislation are the Great Lakes shipping interests 
who claim that a withdrawal of 2,500 cubic feet per second will lower lake levels 
to the detriment of Great Lakes shipping. Scientific studies made by a body of 
engineers appointed for the purpose, have indicated that the rise and fall of lake 
levels, which follow a natural cycle, are 6 feet, whereas the 2,500 cubic feet con- 
templated diversion would lower lake levels eight-tenths of 1 percent, a negligible 
amount. 

When the suit of the Great Lakes States was instituted in the early 1920’s, lake 
levels were going down, following the natural cycle, which covers a period of 
approximately 23 years. Since then the high-water level has been reached re- 
sulting in floods which have damaged commercial properties, homes, and beaches 
in the Great Lakes area. 

Many of the property owners who were antidiversionists in the early twenties 
are now urging, not that we divert the 2,500 cubic feet per second contemplated in 
this legislation but that we return to the 10,000 cubic feet per second which was 
cut to 1,500 cubic feet per second by order of the Supreme Court. 
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Antidiversionists maintain that Congress is without authority to grant increased 
diversion since the Supreme Court has spoken and limited the diversion to 1,500 
cubic feet per second. This is far from the fact since Mr. Justice Hughes acting 
as special master in chancery in the diversion case stated: “Provision should be 
made for further study when the sewage treatment plant (at Chicago) is 
completed.” 

The development of an Illinois Waterway from the earliest history of the State 
has been regarded as a matter of joint concern by the Congress and the State. 
In March 1827, Congress granted the State of Illinois 284,000 acres of public 
land for “the purpose of aiding the State in opening a canal to unite the waters 
of the Illinois River with Lake Michigan.’”’ Since then the development of a 
waterway connecting the Illinois River with Lake Michigan has received both 
State and Federal aid, the State building locks, canals, and dams, Congress appro- 
priating funds for dredging and navigation projects. 

Sinee the completion of the waterway in terms of recommendation adopted by 
Congress in 1935, traffic on this waterway has grown from 2,171,374 tons in 1936 
to 17,617,941 tons in 1951, the latest figures made available in the report of Chief 
of Engineers, United States Army, 1952. The 1951 traffic includes 79,844 tons 
of imports and exports to Canada, 50,464 tons of coastwise (via New York State 
Barge Canal, Oswego) receipts, 365,485 tors of lakewise shipments, 4,857,818 tons 
of goods exchanged within the limits of the waterway, 6,172,174 tons from the 
Mississippi to ports on the Illinois Waterway, and 1,310,481 tons downbound 
(outbound), in other words, destined for ports on the Mississippi. 

The legislation which this committee is considering means so very much to the 
future of our city and of the Nation that I have no doubt it will receive your 
favorable action. 


Mr. Buarnix. Another member of the committee, also an author 
of a bill on this subject, the gentleman from the State of Illinois, one 


of the distinguished new members of the committee, Congressman 
Gray. 


STATEMENT OF HON. KENNETH J. GRAY, A REPRESENTATIVE IN 
CONGRESS, FROM THE STATE OF ILLINOIS 


Mr. Gray. Thank you, Mr. Chairman. 

I shall not take up much time, but I want to go on record as being 
in favor of this bill. As one of the authors I join with all of my col- 
leagues in Illinois in supporting this measure, because it is a bill that 
needs to be passed. I will not take up the time of the people who 
came from Chicago to testify, but I will urge the serious consideration 
of all the members of the committee, and hope we shall be able to 
report this bill out favorably. 

I will submit a statement for the record. 

Mr. Fation. Without objection. 

(The statement of Mr. Gray is as follows:) 


STaTEMENT OF Hon. Kennetu J. Gray, A REPRESENTATIVE IN CONGRESS FROM 
THE Stare or ILLINOIS 


Mr. Chairman and members of the committee, it is indeed a pleasure for me to 
have the opportunity to speak in behalf of Mr. Thomas J. O’Brien’s bill, 
H. R. 3210, and also the companion measures introduced by other Members of 
Congress, including myself. 

Although this bill will not affect my constituency, I feel I am obligated to sup- 
port such a worthy measure because of the effect it will have on approximately 8 
million persons who are northern neighbors in the great State of Illinois. I be- 
lieve the new bills now proposed will meet the objections of the Presidential veto 
of the last session of Congress and, therefore, should be reported out of this com- 
mittee favorably by this committee at the present time so that it can be considered 
by both the House and the Senate. 

As you know, this bill would authorize the State of Illinois and the Sanitary 
District of Chicago, under the direction of the Secretary of the Army, to test on 
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a 3-year basis, the effect of increased diversion of water from Lake Michigan into 
the Illinois Waterway. I personally feel that no harm would come to anyone 
from this proposed diversion but there has been objections raised by a few people. 
Therefore, the only prudent thing to do is to watch and supervise the diversion 
over a 3-year period in order to actually arrive at some conclusion as to the benefits 
to be obtained and/or any damages that might be incurred to any shippers on 
Lake Michigan or any other of the objectors. That is all this bill asks for; a fair 
and impartial determination be made. As an outsider who has no interest in this 
bill personally, I cannot understand why anyone would object to a survey being 
made. I shall not go into all the subject matter of this bill because it will be 
adequately explained by members of the Sanitary District of Chicago and the 
United States Army Corps of Engineers. I would like to say in closing that I 
urge all of my fellow colleagues of this important committee to vote favorably on 
this bill.so the question of lake diversion can be settled once and for all by a 
comprehensive study over a 3-year period by the Corps of Engineers. 

Mr. Buatnikx. We will next proceed with the proponents. First is 
Mr. Anthony A. Olis, president of the Sanitary District of Chicago. 

Mr. Olis, will you please take the chair? 


STATEMENTS OF ANTHONY A. OLIS, PRESIDENT; CASIMIR GRIG- 
LIK, TRUSTEE; WILLIAM F. PATTERSON, TRUSTEE; AND HOR- 
ACE P. RAMEY, CHIEF ENGINEER, SANITARY DISTRICT OF 
CHICAGO 


Mr. Ours. Mr. Chairman and members of the committee, my 
name is Anthony A. Olis, president of the Sanitary District of Chicago. 

First of all I want to thank the members of the committee for the 
opportunity to make a statement to you on the matter of the diversion 
of Lake Michigan water into the Illinois Waterway, which is so im- 
portant a problem and which has had the attention of Congress and 
the lake States for many years. 

I would like to ask that my statement, which was printed in the 
hearings before the Committee on Public Works of the House of 
Representatives in the 82d Congress, 2d session, on House bill 8153, 
which was known as the Jonas bill, be introduced into the record. 
Jt appears in the printed record beginning at page 51. 

That in the main sets forth the background and history of the lake- 
diversion controversy and the reasons for the need for additional lake 
diversion. 

Briefly I wanted to emphasize 1 or 2 points. First of all, I wanted 
to bring to the attention of the members of the committee that the 
situation in Chicago and in the State of Illinois, so far as it relates to 
the Great Lakes, in which the Great Lakes States are interested and 
in which Canada is interested, is entirely different than it is in any 
other metropolitan center upon the Great Lakes, principally for the 
reason that Chicago is a city which is far larger and greater in popula- 
tion by far than any other metropolitan city on the Great Lakes. 

We must realize that the industrial and domestic wastes of the city 
of Chicago are the equivalent of a population of over 8,500,000 people. 
Were it not for the fact that way back in 1900 the city of Chicago and 
the industry surrounding Chicago considered the problem of the 
disposal and the treatment of these industrial wastes and arrived at a 
solution by which these industrial wastes have been disposed of so 
that they do not go into Lake Michigan, we would have a very great 
problem indeed. It is something that is now a blessing to everyone, 
not only to the community of Chicago, but to everybody who lives on 
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the great, natural fresh waters of the Great Lakes system. There is no 
other city that is disposing of its sewage and domestic wastes in such a 
way that they do not go into the Great Lakes. Were the situation 
reversed and were it a fact that Chicago’s effluent, even after the 
sewage had been destroyed, was going into Lake Michigan, then we 
would have pollution and contamination that would effect not only the 
public interest, but it would affect navigation and would seriously 
affect all of the natural resources of Lake Michigan to such an extent 
ane am sure the situation would not be one that would be wholesome 
at all. 

Mr. Scuerer. Mr. Chairman, may I interrupt and ask the witness 
a question? 

Mr. Buatnix. The gentleman from Ohio. 

Mr. Scuerer. Where does Chicago get its water supply? 

Mr. Outs. From Lake Michigan. 

Mr. Scuerer. If this effluent which you are talking about were 
dumped into Lake Michigan it would seriously contaminate your 
water supply? 

Mr. Outs. That is correct. 

Mr. Scuerer. And in fact you could not use that water if it was as 
bad as you say? 

Mr. Outs. That is right. But every other city on the Great Lakes 
is able to dispose of its effluent by turning it back into the Great 
Lakes. Milwaukee, Detroit, Cleveland, and all of those other cities, 
turn their effluent back into the lakes. 

Mr. Scuerer. Untreated? 

Mr. Outs. No; after treatment. But I am talking about a condi- 
tion after adequate treatment, and not before adequate treatment. 
The reason why they are able so to do, I believe, is because of the fact 
that in each of those instances the cities are much smaller in the way 
of population than the city of Chicago. 

When we realize that the city of Chicago has over 8% million popu- 
lation equivalent, I say it is a blessing that way back in 1900 the 
engineers were able to reverse the flow of the Chicago River by 
building the drainage and ship canal through the continental divide. 
That has always been considered one of the great engineering feats of 
the world. 

Originally the thought in diversion was that it would be sufficient— 
and this was back in 1900—it would be sufficient for the purposes of 
treatment of this sewage that 10,000 cubic feet per second be taken 
from Lake Michigan and diverted down the canal. In that way the 
sewage would be disposed of. But that was way back in 1900, when 
Chicago was comparatively a small city. The sewage equivalent at 
that time was probably in the neighborhood of a population of 1 
million and 2 million people; somewhere in there. In the meantime 
the sanitary district, the State of Illinois and the city of Chicago 
realized that Chicago was growing by leaps and bounds and the 
treatment works were built. In fact, Chicago pioneered many of 
the treatment systems and treatment formulas which are now being 
used and which are now recognized throughout the world as being the 
best that engineering brains can devise. 

As a result treatment works have been built, and after the United 
States Supreme Court decreed that the diversion should be cut down 
in the year 1938 or 1939 to 1,500 cubic feet per second, these treatment 
works were built and completed. 
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I want to emphasize that all of the arguments against diversion 
which you will probably hear from the opponents are based upon a 
situation that was present at the time that treatment was based simply 
on the dilution process of taking 10,000 cubic feet per second from the 
lake and using that alone as a method of disposing of sewage. All of 
these arguments are based on those conditions and are not based on 
the present situation of having adequate and complete treatment of 
sewage which exists in the Chicago area presently. 

of the ents with reference to the use of this diversion for 
the purpose of circumventing treatment, the use of diversion for 
ower purposes, the use of diversion for the purpose of getting away 
rom the need of building treatment siete <tltal those arguments 
are with reference to a situation which existed long before the treat- 
ment plants were completed. The argument that the diversion is 
contrary to the decree of the Supreme Court is also false because the 
Supreme Court contemplated that when the treatment plants had 
been completed, that a study should then be made of the exact amount 
of diversion which was necessary in the Illinois Waterway. 

I want to quote from the Supreme Court decree, paragraph 9, 
which states as follows: 

After the installation of controlling works as above provided and on the com- 
pletion of all the sewage treatment works above described, and in the absence 
of competent action by Congress in relation to navigation, lawfully imposing a 
different requirement, the diversion by the sanitary district of water from Lake 
Michigan should not exceed an annual average of 1,500 cubic feet per second in 
addition to domestic pumpage. 

That is a paragraph which is in the Supreme Court decree and it 
indicates first of all that after the sewage treatment works were com- 
pleted, then a study should be made; and, secondly, it indicates that 
in the absence of competent action by Congress the Supreme Court 
recognized that Congress had jurisdiction to act for the purpose of 
authorizing additional diversion. 

This present bill is different from the bills which were introduced 
in the past because it recognizes that there is a controversy that has 
been traditional here. It recognizes that the way to answer the 
problems that have been raised in this controversy is by a study of 
the actual conditions with an increased diversion of 1,000 cubic feet 
per second for a period of 3 years, in order to provide a basis for the 
Corps of Army Engineers to study the situation and report to the 
Congress as to the effects of this increased diversion, and thus answer 
the questions which have been raised by the opposition as to whether 
the increased diversion will be beneficial or detrimental, not only to 
the Illinois Waterway but also, so far as the lake levels are concerned. 

Mr. McGreecor. Will the gentleman yield for a question there? 

Mr. Outs. Yes. 

Mr. McGrecor. If we divert that water at Chicago, what effect 
will that have on other lake levels, if any? 

Mr. Outs. We believe it will have a very insignificant effect, but 
there again, Mr. Congressman, we would like to emphasize the fact 
that the purpose of this bill is to get the answer exactly from a study 
of the Corps of Engineers, so that they could come back to this 
Congress within a period of 3 years and provide the answers to all of 
those questions. 

Mr. McGrecor. I noticed in your bill last year it was for 18 
months. This one was 3 years. 
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Mr. Outs. That is at the request of the Corps of Engineers. They 
believe it is necessary to have 3 years to make an adequate study. 

Mr. McGrecor. One other question, if I may. If I remember the 
testimony last year, 1 inch difference in the water level will mean 
about 100 tons of shipping lost? 

Mr. Outs. On a vessel. That is what the Great Lakes carriers say. 

Mr. McGrecor. And you will explain the difference between this 
bill and how you feel it is going to take care of the objections raised 
by the President relative to the other States involved, and the treaty 
with Canada? Will you go into that in detail? 

Mr. Outs. My answer to that is this, Congressman: The accent in 
this bill is not, as it was in prior bills, that i is, that the bill finds that this 
diversion is beneficial and necessary and that it will be a good thing. 
This bill does not provide that. This bill accents the fact that it is an 
interim bill for the purpose solely of providing a basis for a study. 

The President’s veto on the last bill was based upon the fact that a 
permanent diversion was not necessary because it affected the rights 
of the Great Lakes States adversely, et cetera, and it affected the rights 
of Canada, and so forth. But in view of the fact that this is a study 
for a period of 3 years—— 

Mr. McGrecor. The last one was a study for 18 months, was it not? 

Mr. Outs. No. It was a study for 3 years too, but the difference 
between the last one and this one is that in the last one, as I say, it 
was accented that diversion was beneficial. In other words, there were 
conclusions in the last bill which, if adopted by Congress and signed 
by the President, would have been a finding of fact of the beneficial 
effects of diversion which would be in a sense contradictory to the 
fact that there was a study to be made for a period of 3 years. 

In other words, it would have prejudged the case of the beneficial 
or detrimental effects of diversion. Whereas this bill specifically pro- 
vides that it is a study and does not prejudge the beneficial or deteri- 
mental effects of diversion. In that sense I believe it circumvents the 
objections of the President. 

Mr. McGrecor. In that particular instance. How about the 
treaty with Canada? 

Mr. Outs. With reference to the treaty with Canada, again this is a 
matter in this bill that is not a permanent diversion. This is a matter 
of conducting a study for a period of 3 years. It is a matter which is 
local to the State of Illinois, and is a matter which relates to diversion 
from Lake Michigan, which is an inland lake. 

It seems to us that Canada also should have no objection to some- 
thing which is solely a study for the purpose of ascertaining the effects 
of diversion over a period of 3 years. 

Mr. McGreecor. You are making an assumption of what Canada 
would do. Let me read you a portion of the President’s veto message: 

The Canadian Government protested the proposed authorization when it was 
under consideration by the Congress and has continued its objection to this bill 
in a note to the Department of State dated August 24, 1954. It seems to me 
that the additional diversion is not of such national importance as to justify 
action without regard to the views of Canada. 

Do you know whether or not any contact has been made with the 
Department of State relative to this new legislation? 
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Mr. Outs. Yes. Contact has been made with the Department of 
State and the Department of State, as I understand it, in turn, has 
made contact with the International Joint Commission that studies 
such matters. I understand they are studying the question of whether 
or not this diversion for the purpose of this study would be objection- 
able to Canada. 

Mr. McGregor. I take it for granted, Mr. Chairman, that the 
Department of State will be contacted to see whether or not Canada 
has been contacted and is in accord with this. Is that correct? 

Mr. Buatnix. Yes. 

Mr. McGrecor. Thank you very much. 

Mr. Mack. Is it agreed that the diversion of this water will lower 
the level of the lakes about 2 inches? 

Mr. Outs. No; it isnot. We believe from an academic study of the 
situation that it will lower the level of the lakes five-eighths of an inch 
over a period of 10 years, and it will take 10 years before five-eighths of 
an inch lowering will result from this additional 1,000 cubic feet per 
second. 

Mr. Mack. My recollections of the Army engineers’ testimony last 
year is that they estimated that the lowering of the lakes will be to the 
extent of 2 inches. 

Mr. Outs. I think that is incorrect, sir. 

Mr. Wirnurow. Mr. Chairman. 

Mr. Buarnix. The gentleman from Wisconsin. 

Mr. Wirnrow. How much tonnage would be lost or by how much 
would it be reduced on the Great Lakes if we have a reduction of 1 
inch in the water level? 

Mr. Outs. I am talking about this particular bill now. For the 
purposes of this particular bill, realizing now, as we all do, that the 
Great Lakes are at a record high level, this 1,000 cubic feet per second 
will not reduce the tonnage at all because of the fact that the Greta 
Lakes are at a record high and it is almost impossible to conceive within 
a 3-year period that they will be at a sufficiently low level where this 
1,000 cubic feet per second would at all adversely affect navigation 
and tonnage. 

Mr. Wirnrow. Then you do not think it would lower the lake 
level? 

Mr. Outs. No, I do not say that, sir. I say over a period of 10 
years, all other things being equal, it would lower the level of the 
Great Lakes five-eighths of an inch. 

Mr. Wirnrow. Then I ask you the question, if it were lowered 
five-eighths of an inch or, we will say an inch, how much tonnage 
would that cut out, approximately, in the Great Lakes? 

Mr. Outs. I say during the next 3 years, in view of the fact that the 
Great Lakes are at a record high, it would not adversely affect navi- 
gation tonnage at all, in my opinion, because navigation tonnage 
would be affected adversely by this diversion only in the event that 
the Great Lakes levels during the next 3 years were at a record low. 
They are not at a record low, and that is the only time when the 
navigation interests are adversely affected by the lowering of the 
lake levels of even an inch or less. 

Mr. Mack. Will the gentleman yield? 
Mr. Wirnrow. Yes. 
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Mr. Mack. I am quoting from the testimony of Colonel Milne 
last year, representing the United States Army Engineers. He said: 

That if 1,000 additional second-feet were authorized to be diverted, the water 
levels on Lake Michigan and Lake Huron would be lowered by 0.12 foot, or roughly 
just under 2 inches * * *, 

Then he goes on to testify that the loss, if the Lakes were low, would 
amount to about 100 tons per inch per vessel. In other words, if it 
were lowered 2 inches the loss to each cargo carrier would be 200 tons. 
That is Colonel Milne testifying, representing the United States Army 
Corps of Engineers. 

Mr. McGrecor. Will the gentleman yield? 

Mr. Mack. Yes. 

Mr. McGrecor. In addition to that he goes on to say how it will 
affect Lake Erie and Lake Ontario if it is reduced one inch. 

Mr. Wirnrow. I have before me the testimony of the Attorney 
General of the State of Wisconsin to the effect that, and I quote: 

It has been estimated at a period of low water 1 inch of draft can make a differ- 
ence in that carrying capacity of as much as 1,800,000 tons of shipping. 

Mr. Ouis. That is in the event, Congressman, that the Great Lakes 
levels are at a stage of low levels where such lowering affects them. 
Again I wish to emphasize that during the last 

Mr. Wirnrow. | would like to ask you this question: Will the 
diversion of this 1,000 additional cubic feet per second affect shipping 
on the Great Lakes? 

Mr. Outs. My answer to that is in this present bill, which provides 
for diversion only during the period of the next 3 years, when we 
know that the Great Lakes levels are at a record high, it should not 
adversely affect navigation. The testimony which was read to me 
here, my attention has been called to the fact, was based on the 
diversion of an additional 2,000 cubic feet rather than 1,000 cubic 
feet. 

Mr. Mack. The statement says 1,000 additional. 

Mr. McGrecor. It is 1,000 feet. It appears on page 3 of the 
hearings of July 15 and 16, 1953. 

Mr. Outs. Our chief engineer is definitely certain that was based 
upon 2,000 cubic feet rather than 1,000 cubic feet, and that 1,000 
cubic feet would lower it less than an inch during a period of 10 years, 
and that an inch during the next 3 years would certainly not affect 
commerce because of the fact that the Great Lakes are at a record 
high. 

Mr. McGrecor. To keep the record straight, does your engineer 
say that Colonel Milne’s statement on this particular date is untrue 
when he says he was basing it on 1,000 feet? 

Mr. Outs. I am sure you can verify that with the Corps of Engineers, 
who are here now, without my having to make an aspersion as to 
whether it is true or not. 

Mr. McGregor. Will the man you referred to, your engineer, be 
a witness later on? 

Mr. Outs. He can be a witness now, if you wish. 

Mr. Wirnrow. I would like to ask this question: This is my first 
term on this committee and I did not hear the testimony given in 
previous sessions. Has there been any preliminary report by the 
Corps of Engineers on this particular question of the reduction or 
the increase in the diversion of water? 
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Mr. Outs. I do not know that it has been in the nature of a formal 
preliminary report, but I do know in the last session of Congress it 
was the recommendation of the Corps of Engineers that this study be 
made upon the basis of 1,000 additional cubic feet of diversion, 
rather than on the basis of 2,000 cubic feet. They recommended 
that such a study be made. 

We have had a study made in the State of Illinois which resulted 
in a formal report by our State Water Resources Board. 

Mr. ScuEreR. Witness, were the Great Lakes at a record high, as 
you state, last year, when the President vetoed this legislation? 

Mr. Outs. That is right. 

Mr. Scuerer. I note that the President says in his veto message: 

Surveys are now underway by the International Joint Commission and the 
Corps of Engineers to determine the best methods of obtaining improved control 
of the levels of the Great Lakes and prevent a recurrence of damage along their 
shores. Reasonable opportunity to complete these surveys should be accorded 
before legislative action is undertaken. 

Have these surveys been completed since that veto message? 

Mr. Outs. I do not know whether they have all been completed, 
but some of them have been completed. 

Mr. Scuprer. Do you know whether the results of those surveys 
are poing to be pe 6 i to us? 

Ouis. I hope that they will be. I do not know. 

Mr. Buatnix. The Chair will say that a request will be made for 
all information available on the status of the surveys. 

Mr. ScuererR. That seemed to me to be the crux or the main 
reason for the President’s veto: That nothing should be done as far 
as legislation is concerned until the surveys which were then in prog- 
ress were completed. 

I have no further questions. 

Mr. Buiarnik. Are there any questions from my right? 

Mr. Kuvuczynski. Mr. Olis, what is the condition of Lake Michigan 
as to the levels of the water? Is it high or low now? 

Mr. Outs. It is high; a record high. 

Mr. Kuuczynsx1. And how long has it been high? For 3 or 4 
years? 

Mr. Outs. At least that. 

Mr. Nicuotson. It has cycles? 

Mr. Outs. Yes. 

Mr. Kuuczynsk1. That is all. 

Mr. Mack. I am not familiar with the lake levels. On the Pacific 
coast we have a change in the level of the water in our harbors ranging 
from 6 to 12 feet. Those are changes in the tides every 24 hours. I 
do not imagine the lake levels are affected by tides. Over what period 
are the lake levels changed? 

Mr. Outs. It has been the history that the larger cycles are over a 
period of 20 or 21 years. Then there are smaller cycles within that 
period. But the large cycle is probably 20 or 21 years. 

Mr. Mack. The small cycles would Ss only a fractional part of an 
inch? 

Mr. Outs. No. They are sometimes several inches, but the large 
cycles are in terms of feet. 

Mr. Nicuoison. We have a treaty with Canada on the lowering of 
the water in the Great Lakes; do we not? 
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Mr. Onis. There was a treaty in 1909 which provided that the 


diversion of water at Chicago—in the agreement between the two 


countries, that is, Canada and the United States—should be on the 
basis of an assumption that the diversion at Chicago was 10,000 
cubic feet per second. That was before the Supreme Court decree 
was passed. That was back in 1909. 

Then there was a subsequent treaty in 1950. In that treaty it was 
also assumed that there was to be sufficient diversion for the purpose 
of navigation in canals, and sanitation. 

Mr. Nicnouson. So that we cannot do anything about this diver- 
sion unless Canada agrees to it. Is that right? 

Mr. Outs. No. It is our position that we can because of the fact 
that the treaty of 1950 was subject to sufficient diversion for naviga- 
tion in canals and for sanitary purposes. 

Mr. Nicuotson. All right. 

Mr. Outs. I have just one other point to make. That is, it has 
always been the position of the Supreme Court that Congress in the 
various decisions and the various acts of Congress, would find it neces- 
sary to have a study made after the treatment works were completed, 
for the purpose of ascertaining the correct amount of diversion at 
Chicago. As 1 stated before, the Supreme Court decree does in para- 
graph 9 allude to that. The report which was rendered by Col. Daniel 
Sultan, on September 20, 1933, which was filed as House Document 
184 in the 73d Congress, 2d session, set forth the same matter. I am 
quoting from the report, wherein it is stated: 


Conditions of health, safety, and efficiency should be satisfactory for all. A 
reasonable standard of healthful and decent living conditions for those aboard 
ships and working at terminals on shore must be maintained. Injury to naviga- 
tion may occur if putrefaction in the water results in nauseous or disgusting con- 
ditions. Such a condition may be caused by putrefaction of the effluent from the 
sewage-treatment plants, putrefaction of raw sewage contained in storm-water 
runoff, and putrefaction from accumulated sludge deposits. The weight of 
expert testimony is to the effect that the effluent from the proposed activated 
sludge-treatment plants will be inoffensive, but the sanitary district program of 
treatment is upon such an unprecedented scale that such predictions must contain 
some element of uncertainty. No reliable process of calculation can predict the 
effect of raw sewage in storm-water runoff and of accumulated sludge deposits. 
After intensive and prolonged study, based upon the testimony of a number of 
eminent sanitary engineers, Special Master Hughes reached the conclusion that 
these matters were indeterminate, and that “‘provision should be made for further 
examination, after the sewage-treatment plants have been completed, and the 
effect of the effluent therefrom with the storm-water flow on the navigable channels 
has been observed, to the end that the question of any further or other relief may 
have appropriate consideration in the light of actual conditions.” 

No one can predict with certainty the effect in 1939 of the reduction of diversion 
upon navigation below Lockport at any time prior to the completion of the 
sewage-treatment program. Sound procedure would be to carry out the full 
program of treatment-plant construction, reduce diversion as required by the 
Supreme Court decree, and observe its effect. A period of not more than 2 
years of observation and study after the completion of the treatment plants of 
the Sanitary District of Chicago, and the full reduction of diversion to 1,500 
cubic feet per second, should furnish conclusive data which will permit of positive 
determination whether any increase in diversion is necessary, and if so, by what 
amount. 


We had a meeting some 6 weeks ago in the city of Chicago in which 
we attempted to discuss informally these various problems on which 
the various proponents and opponents do not agree. -That meeting 
was in Chicago, as I say, and we invited the various representatives 
who have traditionally been opposed to lake diversion. We had 
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the mayor of Milwaukee at the conference, and representatives of the 
Great Lakes carriers there, as well as Mr. Naujoks, who represents 
some of the traditional opponents, was also at the conference. We 
went over a number of these arguments which they have made 
against diversion. It was not to be unexpected that some of these 
traditional opponents did not realize the fact that Chicago and the 
sanitary district had completed its treatment works. It was not 
unexpected that they thought what we were trying to do was to get 
additional diversion for the purpose of circumventing the full treat- 
ment of sewage and domestic wastes. Some of them thought we 
wanted to get additional diversion for the purpose of obtaining in- 
creased _power. They did not realize that the sanitary district 
went out of the electrical-power-sale business many years ago. We 
are not interested at all in the resale of electrical power which might 
result from additional diversion. 

Further, they did not realize that the situation of increasing flood 
hazards downstate would not be affected by the 1,000 cubic feet per 
second additional. They did not realize last October when we had a 
record rainstorm in Chicago, where many of the Chicago suburbs 
were flooded and the city of Chicago itself was flooded, that we had 
more than 22,000 or 23,000 cubic feet per second of water which rushed 
down the Illinois Waterway as a result of that rainstorm. That did 
not create any flood conditions downstate at all. 

I believe everyone there in their reasonableness was agreed that a 
study should be made. The only objection which seemed to result, 
and the one we could not overcome with them, was that they believed 
the proper form was to get authority for this study from the United 
States Supreme Court. That we could not agree upon, and I believe 
when the objection is only as to the method rather than as to the 
objective, that the objection is really a mild one. 

I have stated before that the Supreme Court contemplated that 
the action for additional diversion be taken in Congress. That was 
contemplated in the Supreme Court decree and is not in violation of 
and is not contrary to the Supreme Court decree. 

Mr. McGrecor. Mr. Olis, will you yield for a question? 

Mr. Outs. Yes. 

Mr. McGruaor. Do I understand you to say that the people, or 
the majority of the people who appeared before this committee as 
opponents to this legislation last year, have now been converted to 
your way of thinking, with the exception of the matter of the way of 
determining how it shall be done? 

Mr. Outs. I do not know that they have been converted, Mr. 
Congressman, but I say in this meeting we had at Chicago, which was 
an informal meeting for the purpose of talking over these problems, 
it seemed we were agreed a study should be made, and no one seemed 
to have any violent objection to that, especially in view of the fact 
that we, the proponents of this legislation, were willing to abide by 
whatever conclusion would be reached by the Army Corps of Engi- 
neers as a result of this study. We would take that conclusion as the 
ultimate recommendation. 

The only objection they wanted to interpose was that we ought to 
go to the Supreme Court of the United States for such authority. 

Mr. McGrecor. Even before the survey of the International Joint 
Commission and the Corps of Engineers was made public? 
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Mr. Outs. That is right. 

Mr. McGreecor. Then you would say that the Lake Carriers group 
and the Great Lakes Harbors Association are in accord with your 
views that the test should go forward now, but only throw the question 
out of how it should go forward? Is that true? 

Mr. Outs. That is their attitude at this meeting. I do not know 
what attitude they will express here today, but that was their attitude 
at that meeting. 

Mr. Scuerer. Do you not think you would be in a better position 
with your legislation if the surveys by the International Joint Com- 
mission and the Corps of Engineers, which the President referred to 
in his veto message, were completed, and we had the benefit of those 
surveys? Maybe those surveys and conclusions would supplant the 
tests which you are going to make under this bill? 

Mr. Outs. I think if we had a report here today of the International 
Joint Commission that was favorable, it would be very helpful. 

Mr. McGregor. If it was unfavorable it would not be so helpful. 

Mr. Outs. That is correct. 

Mr. McGregor. But we do not know what that report will be— 
whether favorable or unfavorable. 

Mr. Outs. I do not know. 

Mr. Scuerer. Does anybody know whether that survey has been 
completed or whether it is available? 

Mr. Buatnix. The Chair will request that information. We do 
not know at this time whether it is completed, but we shall ask for 
that information to complete the record. 

Mr. Scuerer. Would that survey not help to solve many of the 
issues? 

Mr. Outs. However, I would like to emphasize, Mr. Congressman, 
a report on the specific matter in question here would not be included 
in the International Joint Commission report. The report which is 
necessary in the specific case here is the report that we ought to get 
from the Corps of Army Engineers, which can only come after a 3-year 
study based on the information to be provided by this additional 
1,000 cubic feet per second of diversion. That report is a report not 
only on the effect of the situation on the Great Lakes as a whole, but 
it would be a report on the effects of this diversion on the Illinois 
Waterway, on Lake Michigan, and on the Great Lakes levels. 

Mr. Scuerer. Then it is your feeling that the survey mentioned 
by the President in his veto meassage, that is, the survey which was 
in the process of being made by the International Joint Commission 
and the Army engineers, would not answer the question fully? 

Mr. Outs. It is only a partial answer to the whole problem. The 
full answer would come from a study to be made on the basis of this 
legislation. 

Mr. Scuerer. Do you feel that the survey and report made by the 
International Joint Commission and the Army engineers would say 
what you said now, that is, that the real answer to liiohaele problem 
could come only by the test proposed in this legislation before us? 

Mr. Outs. No. My own personal feeling is that the International 
Joint Commission will probably say that the effect on the Great Lakes 
of 1,000 cubic feet per second additional diversion for a period of 3 
years is an insignificant matter. 

Mr. McGregor. Do you have anything to base that statement on? 
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Mr. Outs. No, sir. 

Mr. McGrecor. It is just your personal opinion? 

Mr. Outs. This is my personal opinion. 

Mr. Buarnik. Will you please identify your colleague? 

Mr. Outs. My colleague is Mr. Griglik, a trustee of the sanitary 
district. 

Mr. Grieux. Mr. McWhorter is the Acting Chairman of the 
International Joint Commission, and at the hearing of April 20, 1954, 
he had this to say—— 

Mr. Scuerer. What hearing is that? 

Mr. Grieux. Before the Committee on Public Works, April 20, 
1954, on page 31. 

Mr. Scuerer. This Committee on Public Works? 

Mr. Grieiik. That’s right. This is Mr. McWhorter testifying: 

While I am on my feet, however, various statements have been made regarding 
the amount by which diversion of 1,000 cubic feet additional of water would lower 
Lake Michigan. In my opinion such a diversion over a period of 3 years would 
not lower Lake Michigan more than one-half an inch. Incidentally, it would 
lower Lake Huron by exactly the same amount, and also lower Lakes Erie and 
Ontario by small amounts. That would have an adverse effect on navigation, 
although relatively small. Also it would have an adverse effect on power produc- 
tion ultimately of both the United States and Canada. During the 3-year period 
it would probably not adversely affect power production in the United States at 
alt, ane if it affected power development in Canada the effect would be inappre- 
clapie,. 

Mr. McGregor. That is nearly opposite Colonel Milne’s state- 
ment. 

Mr. Griciix. Apparently there is a difference of opinion because it 
is all based on an academic premise. What we are trying to do is 
have the Army engineers make a study under actual conditions. 

Mr. Outs. Gentlemen, I want to thank you very much for giving 
me the opportunity to appear before you. 

Mr. Biatnix. May we include for the record the names of your 
associates? 

Is Mr. William F. Patterson here? 

Mr. Outs. Yes. 

Mr. Buatrnrx. And you have your chief engineer, Mr. Horace 
Ramey, here? 

Mr. Outs. Yes; and Mr. Casimir Griglik, trustee of the sanitary 
district. 

Mr. Buatnix. The record will show the appearance of your 
colleagues. 

Mr. Scuerer. .May I ask another question? 

Mr. Buatnix. The gentleman from Ohio. 

Mr. Scuerer. I believe I recall some of the opponents to this legis- 
lation contended last year that if the diversion once took place it 
would be difficult to stop the diversion at the end of a 3-year period, 
no matter what the survey showed. Am I correct that that is the 
position of some of the people downstate in Illinois? 

Mr. Outs. I believe some of the traditional opponents feared——— 

Mr. Scuerer. I do not say it is true, but I just want to refre: h my 
recollection as to whether or not that was the case. 

Mr. Outs. They feared this legislation was simply a maneuver to 
get a foot in the door and once some additiona! diversion had been 
authorized by Congress that would be used as a precedent or a basis 
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for getting more and more diversion as future sessions of Congress 
convened. We tried to dissuade these people of these fears by saying 
that we would abide by whatever the recommendations of the Army 
Corps of Engineers were after the study was made. 

Mr. ScuererR. While my position is not that I think that was true, 
I was trying to refresh my recollection as to the position taken by 
the opponents. 

Mr. Outs. One of my colleagues wanted me to mention also there 
is presently an inversion of waters from Canada through the Ogokee 
River, which amounts to some five or six thousand additional cubic 
feet, which flows into Lake Superior, and which adds to the lake level 
heights in the Great Lakes. 

Mr. Scorer. Is that being done by Canada? 

Mr. Outs. Yes. 

Mr. Scnzerer. Do you know whether Canada consulted this country 
with reference to that? 

Mr. Ouis. I am sorry. I do not know the legal status of the 
negotiations, but I do know that that additional amount of water is 
coming into the Great Lakes at a time when the Great Lakes are at 
a record high, and is doing considerable damage because of the height 
of the levels. 

Mr. Scuerer. From what river? 

Mr. Outs. From the Ogokee River. It ordinarily flowed into the 
Hudson Bay Basin. That is now flowing into Lake Superior. 

Mr. Scuerer. That was done by action of Canada? 

Mr. Outs. Yes. 

Mr. Wirnrow. I am very vague on this, but was there not some 
compensation in the way of additional diversion granted to Canada 
because of this additional water that came into Lake Superior? 

Mr. Outs. There is no diversion out of the Great Lakes excepting 
the—— 

Mr. Witrnrow. I am sorry. This is an inversion, but were they 
not permitted some compensatory water? _ 

Mr. Outs. They were permitted some additional water for power 
purposes at Niagara. 

Mr. WitHrow. By reason of this inversion? 

Mr. Outs. Yes. But that is not diversion out of the Great Lakes, 
but just the natural flow into the St. Lawrence River. 

Mr. Wirnrow. I knew it was somewhere, but I was a little hazy 
on that. 

Mr. Os. That is right. Thank you. 

Mr. Buarnik. Thank you very much, Mr. Olis. 

The memorandum of the Sanitary District of Chicago Board of 
Trustees, dated June 1955, will be made a part of the record at this 
point, as well as the testimony given by Mr. Olis before this committee 
on July 15, 1953. 

(The documents referred to are as follows:) 


MEMORANDUM IN Support oF H. R. 3210, ror a TEMPORARY DIVERSION OF AN 
ADDITIONAL 1,000 Cusic Fert PER SECOND OF WATER FROM LAKE MICHIGAN, 
AT CHICAGO, AND A Stupy, UNDER THE DIRECTION OF THE SECRETARY OF THE 
Army oF Its Errect oN GREAT LAKES LEVELS AND ON THE ILLINOIS WATER- 
way (84TH Cona., Ist Sxss.) 


H. R. 3210 was introduced January 27, 1955, in the Ist session of the 84th 
Congress, by Illinois Representative Thomas J. O’Brien, that, in order to provide 
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a basis for a study of the effect of increased diversion of water from Lake Michigan 
upon the Illinois Waterway and the degree of improvement in such waterway 
caused thereby, the effect of such increased diversion upon commerce among the 
several States and navigation on the Great Lakes and the Illinois Waterway, 
and the extent to which such increased diversion may affect the level of Lake 
Michigan, authority be granted to the State of Illinois and the Sanitary District 
of Chicago, under the supervision and direction of the Secretary of the Army, 
to withdraw water from Lake Michigan, in addition to all domestic pumpage, at a 
rate providing a total annual average of not more than 2,500 cubic feet of water 
per second, to flow into the Illinois Waterway during the 3-year period which 
begins on the date of enactment of this act. This would incurease the diversion 
from the presently authorized 1,500 cubic feet per second to 2,500 cubic feet per 
second, annual average. The present diversion of 1,500 cubic feet per second 
annual average, is authorized under the permit of June 26, 1930, from the Secre- 
tary of War, in pursuance of the decree of April 21, 1930, of the United States 
Supreme Court, in the case of Wisconsin et al. v. the State of Illinois and The 
Sanitary District of Chicago (281 U. 8. 696, 74 Law Ed. 1,123). 

The United States Supreme Court has recognized that the domestic authority 
to grant the proposed increase for navigation purposes rests alone in the Congress 
(Sanitary District v. United States, 266 U.S. 405, at 428, 429; Wisconsin v. Illinois 
278 U. S. 367 at 417, 73 Law Ed. 426 at 434; Wiconsin v. Illinois, 281 U. 8. 179, 
at 199, 74 Law Ed. 799 at 805). 

In 1952 bills were introduced at the 2d session of the 82d Congress, H. R. 6098 
by Representative Kluezynski, of Illinois, and H. R. 6100 by Representative 
Sheehan, of Illinois, to authorize an additional diversion of water from Lake 
Michigan at Chicago, in the amount of 2,000 cubic feet per second, increasing the 
present diversion of 1,500 cubic feet per second, annual average, in addition to 
domestic pumpage, to 3,500 cubie feet per second. Hearings on these resolutions 
and on other resolutions, of like purposes but for different amounts, were held 
before the Committee on Public Works May 27-28 and June 4-5, 1952. A 
representative of the Corps of Engineers, United States Army, testifying for the 
War Department, recommended an increase in the diversion of 1,000 cubic feet 
per second, to a total of 2,500 cubic feet per second, in addition to domestic 
pumpage, for a period of 3 years, and that the Corps of Engineers be authorized 
in that time to review the previous reports (including the Sultan report, 1933) to 
determine whether any increase in flow through the [Illinois Waterway was neces- 
sary or desirable, in the interests of commerce and navigation. 

The Sheehan bill, amended in accordance with this recommendation, to author- 
ize an increase of 1,000 cubic feet per second in the diversion, was approved by 
the Committee on Public Works June 11, 1952, and recommended to the House for 
passage. It was tabled by the Rules Committee, June 27, 1952, because of the 
early adjournment of the 82d Congress. 

In the Ist session of the 83d Congress, 1953, 6 identical bills for an increase of 
2,000 cubic feet per second in the diversion of water from Lake Michigan at 
Chicago, and 8 identical bills for an increase of 1,000 cubic feet per second in this 
diversion, were introduced in the House of Representatives, by 13 Illinois Repre- 
sentatives. After a conference in Washington these Illinois Representatives all 
agreed to support H. R. 3300, the Jonas bill, which provided for an increase of 
1,000 cubic feet per second in the diversion. 

At hearings before the rivers and harbors section of the Public Works Com- 
mittee, July 15-16, 1953, the record of the hearings on the Sheehan bill in 1952 
was embodied, for the most part, in the record of the hearings on the Jonas bill. 
Additional testimony was submitted and the figures were brought up to date. 

The Committee on Public Works, July 21, 1953, approved the Jonas bill 
and recommended it to the House of Representatives for passage. Because 
of the adjournment of Congress August 3, 1953, this bill did not come before 
the House for a vote at the Ist session of the 83d Congress. It was brought 
before the House of Representatives, for vote, early in the 2d session of the 
83d Congress, and passed by the House February 4, 1954. Hearings on the 
Jonas bill were then held before the subcommittee of the Senate Committee 
on Public Works, April 20, 1954. This bill was approved by the Senate Com- 
mittee on Public Works, July 15, 1954, and was passed by the Senate, August 20, 
1954. It was subsequently vetoed by President Eisenhower, September 3, 1954. 

In the O’Brien bill, H. R. 3210, now under consideration, every effort has been 
made to comply with the objections referred to in the veto message of the President. 
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WATERWAYS 


The Federal Government, the State of Illinois, and the Sanitary District of 
Chicago have collaborated in the construction of a navigable water connection 
between Lake Michigan and the Mississippi river; over the route used for trade 
and travel since the days of the earliest explorers. 

In 1827 Congress granted the State of Illinois 284,000 acres of the public land 
“for the purpose of aiding the said State in opening a canal to unite the waters 
of Illinois River with those of Lake Michigan, etc.’’ The State of Illinois, 1836 
to 1848, constructed the Illinois & Michigan Canal, from the South Branch of 
the Chicago River, at Bridgeport, a distance of 96 miles, to connect with the 
Illinois River at La Salle. The summit section of this canal, 26 miles from Bridge- 
port to Lockport, cross the Great Lakes- Mississippi River divide; and here the 
canal received its water supply from the Lake Michigan watershed, the only 
available source. 

The Illinois & Michigan Canal was a success, commercially, and it was extremely 
useful in the western campaign during the Civil War. It became inadequate by 
about 1880. Between this date and 1933, no less than 11 investigations and 
reports were made at the direction of Congress, on improvement of the waterway 
from Lake Michigan to the Mississippi River, or parts thereof. In all of the 
reports involving that portion of the waterway upstream from La Salle, IIl., canal- 
ization of the Des Plaines and Illinois Rivers was recommended, with diversion of 
water from Lake Michigan recommended in amounts ranging from 1,000 cubic 
feet per second to 10,000 cubic feet per second to meet the navigation needs. 

The Sanitary District of Chicago constructed the Sanitary & Ship Canal, com- 
monly designated as the Main Drainage Canal from Chicago to Lockport, IIL, 
1892-1900; and extended it to Joliet, 1903-07. This canal was built with flow 
eapacity of 10,000 cubie feet per second, to pass the maximum flood from the 
Chicago area; to dispose of the sewage of 3 million people, by dilution; and to 
provide deep draft (24 feet) navigation inland to Lockport, across the Lake 
Michigan- Mississippi River divide. It joins the Federal navigation project in the 
Chicago River; and has replaced the summit section of the Illinois & Michigan 
Canal. 

The sanitary district later, 1911-22, constructed the Calumet-Sag Channel, as 
a tributary to the Main Drainage Canal, to connect with the Little Calumet 
River, near Blue Island, Ill.; and improved this river between Blue Island and its 
junction with the Federal navigation project in the Calumet River. 

The State of Illinois, with $20 million of bonds approved by referendum vote in 
1908, and under authority of the Illinois Legislature June 1919, proceeded to con- 
struct the present Illinois Waterway. This waterway led from the Main Drainage 
Canal of the Sanitary District of Chicago, at Lockport, to connect with the Feder- 
al navigation project in the Illinois River, at Utica near La Salle, Ill. The $20 
million of State funds were exhausted by 1930, with work estimated at $7,500,000 
remaining unfinished. 

Congress, in the River and Harbor Act of July 3, 1930, extended the Federal 
navigation project in the Illinois River up through the Illinois Waterway and on 
through the main channel and tinbeenetdian Channel of the Sanitary District of 
Chicago to connect with the Federal navigation projects in the Chicago and 
Calumet Rivers and appropriated $7,500,000 to complete the Illinois Waterway. 

The item in the River and Harbor Act, approved by Congress July 3, 1930, for 
the completion of the Illinois Waterway, was as follows: 

“Tllinois River, Illinois, in accordance with the report of the Chief of Engineers, 
submitted in Senate Document Numbered 126, Seventy-first Congress, second 
session, and subject to the conditions set forth in his report in said document, but 
the said project shall be so constructed as to require the smallest flow of water 
with which said project can be practically accomplished, in the development of a 
commercially useful waterway: Provided, That there is hereby authorized to be 
appropriated for this project a sum not to exceed $7,500,000; Provided further, 
That the water authorized at Lockport, Illinois, by the decree of the Supreme 
Court of the United States, rendered April 21, 1930, and reported in Volume 281, 
United States Reports, in Cases Numbered 7, 11, and 12, original—October term, 
1929, of Wisconsin and others against Illinois, and others, and Michigan against 
Illinois and others, and New York against Illinois and others, according to the 
opinion of the Court in the cases reported as Wisconsin against Illinois, in Volume 
281, United States, page 179, is hereby authorized to be used for the navigation 
of said waterway: Provided further, That as soon as practicable after the Illinois 
waterway shall have been completed in accordance with this Act, the Secretary of 

War shall cause a study of the amount of water that will be required as an annual 
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average flow to meet the needs of a commercially useful waterway as defined in 
said Senate document, and shall, on or before January 31, 1938, report to the 
Congress the results of such study with his recommendations as to the minimum 
amount of such flow that will be required annually to meet the needs of such 
waterway and that will not substantially injure the existing navigation on the 
Great Lakes to the end that Congress may take such action as it may deem 
advisable.” 

The Illinois Waterway was completed at Government expense by March 1, 1933 
and officially opened June 22, 1933. The report on the water needed for the 
waterway was made September to December 1933 (H. Doe. 184, 73d Cong., 2d 
sess.). The report of the United States district engineer, September 26, 1933, was 
reviewed by the division engineer October 19, 1933 and by the Board of Engineers 
for Rivers and Harbors November 13, 1933. It was approved in general by the 
Chiet of Engineers December 6, 1933 and transmitted to Congress by the Secre- 
tary of War December 7, 1933. 

The general conclusion of this report was that the diversion of 1,500 cubic feet 
per second, annual average, from the Lake Michigan watershed, in addition to 
domestic pumpage, was sufficient to meet the direct (flotation) needs of the water- 
way; but that the indirect needs, in the matter of'securinyg satisfactory sanitary 
conditions for those aboard vessels or employed at terminals could not be deter- 
mined until after the waterway had been tully completed, the sewage treatment 
plants of the Sanitary District placed in full service, and the diversion limited to 
1,500 cubic feet per second for a sufficient period of time (suggested as not more 
than 2 year.) to observe the condicions as they might then exist. 

A further conclusion in this report, by Col. Dan I. Sultan, 1933, was to the 
effect that the water authorized by the 1930 act, for the Illinois Waterway, would 
result in a low water flow of 2,400 cubic feet per second 1n the Illinois River. This 
amount was inadequate to provide 9-foot navigation in the lower Illinois River, 
then improved in accordance with the 1927 project, which required about 5,000 
cubie feet per second of diversion. Therefore, the complete canalization of the 
Illinois River was recommended, involving the removal of the Kampsville lock 
and dam, the rebuilding of the La Grange lock and dam, the construction of a new 
lock and dam in the Illinois River near Peoria and a new lock and dam in the 
Mississippi River at Alton. This recommendation was adopted by Congress, 
August 39, 1935, ana the existing improvement of the Illinois River has been 
constructed in accordance with that recommendation. 

The Illinois Waterway has now become a most important artery of commerce. 
Freight traffic on tnis waterway increased, as follows: 
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The report of Col. Dan I. Sultan, September 20, 1933 (H. Doe. 184, 73d Cong., 
2d sess.) sets forth specifically the need for enactment of H. R. 3210 at the present 
session of Congress. This report contains the following language: 

“103. Effect of diversion upon navigation conditions on the Illinois River and 
Waterway.—The determination by the Supreme Court of the amount of water 
to be diverted at Lockport was based upon the requirements of navigation in 
the port of Chicago and connecting channels. There is no difference between 
the requirements of navigation on the Illinois River and Waterway and those of 
navigation in the port of Chicago. Conditions of health, safety, and efficiency 
should be satisfactory for all. A reasonable standard of healthful and decent 
living conditions for those aboard ships and working at terminals on shore must 
be maintained. Injury to navigation may occur if putrefaction in the water 
results in nauseous or disgusting conditions. Such a condition may be caused 
by putrefaction of the effluent from the sewage treatment plants, putrefaction of 
raw sewage contained in storm-water runoff, and putrefaction from accumulated 
sludge deposits. The weight of expert testimony is to the effect that the effluent 
from the proposed activated sludge treatment plants will be inoffensive, but the 
sanitary district program of treatment is upon such an unprecedented seale that 
such predictions must contain some element of uncertainty. No reliable process 
of calculation can predict the effect of raw sewage in storm-water runoff and of 
accumulated sludge deposits. After intensive and prolonged study, based upon 
the testimony of a number of eminent sanitary engineers, Special Master Hughes 
reached the conclusion that these matters were indeterminate, and that— 
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‘‘ provision should be made for further examination, after the sewage- 
treatment plants have been completed, and the effect of the effluent therefrom 
with the storm-water flow on the navigable channels has been observed, to 
the end that the question of any further or other relief may have appropriate 
consideration in the light of actual conditions.’ 

“No one can-predict with certainty the effect in 1939 of the reduction of diver- 
sion upon navigation below Lockport at any time prior to the completion of the 
sewage-treatment program. Sound procedure would be to carry out the full 
program of treatment plant construction, reduce diversion as required by the 
Supreme Court decree, and observe its effect. A period of not more than 2 years 
of observation and study after the completion of the treatment plants of the 
Sanitary District of Chicago, and the full reduction of diversion to 1,500 cubic 
feet per second, should furnish conclusive data which will permit of positive 
determination whether any increase in diversion is necessary, and if so, by what 
amount” (p. 51). 

“142. The diversion from Lake Michigan prescribed by the Supreme Court, 
plus the pumpage, is sufficient for the operation of the locks and dams now in 
use between ecieee and Starved Rock, as well as for those proposed in this 
report. 

‘143. The program of construction of plants for complete sewage treatment 
should be carried out, diversion should be reduced as required by the Supreme 
Court decree, and navigation conditions along the waterway and river should be 
observed for a short period subsequent to January 1, 1939. Then, and then only, 
ean it be determined with reasonable certainty whether any additional diversion 
is necessary in order to provide decent and healthful living conditions for boat 
crews and river terminal operators” (p. 58). 

The report ot Gen. E. M. Markham, Chiet or Engineers, in the same document, 
contains the following statement: 

“13. After due consideration of these reports, I concur in general in the views 
and recommendations of the board. The report conclusively shows that aside 
from sanitary requirements, the minimum annual average flow from Lake Michi- 
gan required to meet the needs ot a commercially useful waterway in the Illinois 
River, is a direct diversion of 1,500 cubic feet per second in addition to domestic 
pumpage by the city of Chicago. It does not appear possible to arrive at a con- 
clusive determination whether this flow will afford suitable sanitary conditions on 
the waterway after the sewage purification plants at Chicago have been com- 
pleted and placed in operation. This flow will not substantially injure the 
existing navigation on the Great Lakes’’ (p. 6). 


THE SANITARY DISTRICT OF CHICAGO 


The Sanitary District of Chicago constructed the Main Sanitary and Ship 
Canal, as the main outlet for the drainage of the Chicago area, 1892 to 1900. 
Its nominal flow capacity was 10,000 cubie feet per second of water, a quantity 
then deemed adequate to dispose of the sewage of 3 million people. The tribu- 
tary Calumet-Sag Channel was constructed, 1911 to 1922, but the main outlet 
capacity was not increased. 

Studies of artificial sewage treatinent were begun in 1909; and the original 
purpose in this respect was to construct and operate sewage treatment plants to 
dispose of the sewage and industrial wastes in excess of the sewage from 3 million 
people. Construction of such works began in 1914, 

Litigation, first between the Government and the Sanitary District of Chicago, 
and later between the Lake States and the State of Illinois and Sanitary District 
of Chicago, resulted in the decree of the United States Supreme Court, April 21, 
1930. Under this decree, the diversion was limited to 1,500 cubic feet per second, 
annual average, in addition to domestic pumpage, after December 31, 1938; and 
the sanitary district required to build and operate plants for the complete treat- 
ment of all its sewage. 

In addition to approximately $82 million toward navigable canals and river 
improvements, the Sanitary District of Chicago had, by December 31, 1954, ex- 
pended $316,935,000 on the construction of sewage treatment projects, subdivided 
as follows: 
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Maintenance and operation of these sewage treatment facilities now costs about 
$12 million per year. 

Substantially all of the sewage of the Sanitary District of Chicago has been re- 
ceiving complete treatment since April 1950. This means the removal of an aver- 
age of 90 percent, or more, of the putrescible matter from the sewage. Even with 
this high degree of sewage treatment a considerable amount of polluting material 
necessarily enters the channels forming the Illinois Waterway. This is due to the 
large population in the Chicago area, to the vast amount of industrial wastes 
created there, and to the relatively small amount of fresh water (diversion) to 
ee oxidize the wastes left after sewage treatment to the highest degree now 
feasible. 

The population of the Sanitary District of Chicago is 5,600,000 (1955) and is 
increasing at the rate of 55,000 persons per year. The industrial wastes in the 
area, treated in the sanitary district sewage-treatment plants, are equivalent 
to thes ewage of 3,000,000 people. The total equivalent population is thus 
8,600,000; and is rapidly increasing. 

Sewage solids, in the sewage treated in the plants of the soanitary district, have 
averaged more than 800 tons per day, over the past 10 years. In 1 year the 
annual average was 842 tons per day. Even with complete sewage treatment 
(in effect for the past 5 years) and the removal of 90 percent, annual average, of 
these solids, an average of about 80 tons per day of minute solids, impossible to 
recover in treatment, pass to the navigation channels. 

The only sources of dissolved oxygen to oxidize the sewage wastes, which 
cannot be removed by the highest degree of sewage treatment now feasible, are 
the dissolved oxygen in the fresh water (diversion) admitted to the canals; a 
small amount of dissolved oxygen (3 parts per million) in the treated sewage 
effluent; and the dissolved oxygen which can be absorbed by the surface aeration 
of the streams. 

Since the flow is sluggish in the main drainage canal and very slow through 
the Brandon Road and Dresden Island pools of the Illinois Waterway, small 
chance exists for self-purification of the streams forming a 45-mile reach of the 
waterway, from the sanitary district treatment plants, at Stickney, to Dresden 
Island. A condition of extreme nuisance now exists in the Brandon Road pool, 
in south Joliet, Il. 

The most important and most dependable source of dissolved oxygen is the 
fresh water, directly diverted from Lake Michigan. This amounts to about 
950 cubic feet per second, under present authority. The authorized diversion of 
1,500 cubic feet per second, annual average, is from the Lake Michigan watershed; 
and includes the runoff of the Chicago and Calumet Rivers, which runoff amounts 
to an average of about 550 cubic feet per second. Of this, about 270 cubic feet 
per second, average, passes to the streams during the 10 to 15 days per year, 
average, of major rainfall; and is of little or no value in diluting treated sewage 
effluent the remaining 350 to 355 days in the year. 

Even with the most complete type of sewage treatment available to the sanitary 
district, an average of about 80 tons per day of minute sewage solids, in whic 
are about 40 tons per day of nitrogen, will therefore remain. Additional dilution of 
this nitrogen reduces the concentration and thus the residuary effects of nitrogen, 
such as excessive growth of algae, microorganisms, and secondary sludge forma- 
tion, with ail the difficulties commonly noted in lakes and streams. Dilution 
minimizes this effect and produces an effluent satisfactory for discharge into a 
long waterway such as the Illinois River. 

The study, under the direction of the Secretary of the Army, as provided in 
the legislation under consideration, would provide the information as to the proper 
amount of diversion needed, if any, to produce a clean stream throughout the 
entire Illinois Waterway, from Chicago to the Mississippi River. Such a study 
would complete the unfinished business indicated in the Sultan report of 1933. 


BOUNDARY WATERS TREATY 


In the negotiations which led up to the 1909 Boundary Waters Treaty between 
the United States and Canada, ratified 1910, the International Waterways Com- 
mission made a special report, January 4, 1907, on the Chicago drainage canal. 
This report concluded with the following recommendation: 

“A careful consideration of all the circumstances leads us to the conclusion 
that the diversion of 10,000 cubic feet per second through the Chicago River will, 
with proper treatment of the sewage from areas now sparsely occupied, provide 
for all the population which will ever be tributary to that river, and that the 
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amount named will therefore suffice for the sanitary purposes of the city for all 
time. Incidentally, it will provide for the largest navigable waterway from Lake 
Michigan to the Mississippi River which has been considered by Congress. 

“We therefore recommend that the Government of the United States prohibit 
the diversion of more than 10,000 cubic feet per second for the Chicago drainage 
canal.” 

The 1909 treaty provided that the United States might authorize the diversion 
of not more than 20,000 cubic feet per second and Canada not more than 36,000 
cubic feet per second of water from the Niagara River above the falls, for power 
purposes. When this treaty was under consideration by the Foreign Relations 
Committee of the Senate, Secretary of State Elihu Root explained this difference 
by stating that the treaty was not intended to cover Lake Michigan as a boundary 
water nor to affect the diversion through the drainage canal at Chicago, assumed 
to be 10,000 cubic feet per second in the treaty negotiations. 

The contention has been advanced that the above division of water, contem- 
plated by the 1909 Boundary Waters Treaty between the United States and 
Canada, has been changed by the treaty of February 29, 1950, with Canada, 
which later treaty equally divides the water at Niagara Falls for power purposes. 

Attention of the Congress is directed to article III of said 1950 treaty, which 
specifically provides that the amount of water available for scenic or power pur- 
poses under articles IV and V of the treaty shall be the total flow from Lake 
Erie to the Welland Canal and the Niagara River (including the Black Rock 
Canal), “less the amount of water used and necessary for domestic and sanitary 
purposes and for the service of canals for the purposes of navigation * * *.”’ 

Such exempted diversion is therefore for the specific objectives proposed in 
H. R. 3210. So that regardless of whether or not the 1909 or 1950 treaty with 
Canada prevails, the Congress has the power to authorize the temporary diversion 
under the conditions provided for in H. R. 3210. 


LAKE LEVELS 


A withdrawal of 10,000 cubic feet per second from Lake Michigan at Chicago 
would have an estimated lowering effect, after 5 to 8 years, of about 6 inches on 
Lakes Michigan and Huron, and 5 inches on Lakes Erie and Ontario. Such 
lowering can be figured only theoretically because of the fluctuation of about 1 
foot between the winter and summer levels of all the Great Lakes and the long- 
time fluctuations of more than 5 feet in the annual average levels, all from natural 
causes. 

The presently authorized diversion of 1,500 cubic feet per second of water, for 
the past 15 years, in effect since 1939, is estimated to have lowered the levels of 
Lakes Michigan and Huron about 1 inch. The domestic water pumpage at Chi- 
cago, 1,708 cubic feet per second in 1954, has lowered such levels about 1% inches. 
Hence the present lowering effect is estimated at 2% inches. The proposed 
additional diversion of 1,000 cubic feet per second for 3 years it is estimated would 
lower levels of Lakes Michigan and Huron five-eighths of an inch, if continued 
indefinitely. The total estimated lowering effect of the 3 quantities would 
therefore amount to 2% inches on Lakes Michigan and Huron; and slightly less 
on Lakes Erie and Ontario. 

Introduction of water into Lake Superior, from the Hudson Bay watershed 
by Canadian interests, in the amount of 5,000 cubic feet per second, or more, 
since July 1943, has raised levels of all the Great Lakes about 3 inches. This 
has more than offset the lowering due to the diversion of water at Chicago; and 
will more than offset the prospective diversion. 

In respect to these diversions from and into the Great Lakes system, the lake 
surfaces are fluctuating through their normal ranges at levels slightly higher 
than their natural levels. Navigation interests receive the benefit of slightly 
greater depths thus created. 


ILLINOIS RIVER FLOODS 


The diversion of water from Lake Michigan now has no effect on floodwater 
heights in the Illinois River. Sinee the drainage canal was opened, in 1900, 
floods from the Chicago area have passed into the Des Plaines and Illinois Rivers, 
instead of into Lake Michigan. 

At times of heavy rainfall, the flood runoff from the Chicago area automatically 
replaced the diversion from the lake, even when the diversion was much greater 
than any figure now contemplated. Such floodwater from Chicago, often much 
greater than the existing diversion, would affect flood heights in the Illinois 
River to some extent. 
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The crest of a flood from the Chicago area has not, in the past 55 years, coin- 
cided with the crest of a flood from the streams tributary to the Illinois River, 
With a flood flow of 90,000 to 100,000 cubie feet per second in the Illinois River, 
at Beardstown, a flood flow of 10,000 to 12,000 eubic feet per second from Chicago, 
lagging 2 to 5 days behind a flood from the local tributary streams, could not 
have any important effect on flood heights at that place. 

Since control works, constructed by the Sanitary District of Chicago, have 
been operated at the mouth of the Chicago River (1939 and after), in conjunction 
with control works at the Calumet River, it has been possible to definitely exclude 
any water from Lake Michigan, in times of floods at Chicago. Shutting off the 
direct diversion, during and after heavy rains, has been and is routine procedure, 
under the direction of the United States district engineer, at Chicago. H. R. 
3210 specifically provides for retention of this feature of control, although it has 
already been in effect, under the permit of June 26, 1930, from the Secretary of 
War. 

No change can be made in the passage of local floods into the Des Plaines and 
Illinois Rivers, whether the diversion of water from Lake Michigan should be 
1,500 cubic feet per second, 2,500 cubic feet per second, or even 10,000 cubic feet 
per second. 

When H. R. 3300 was being considered by the 83d Congress, the policy of the 
board of trustees of the Sanitary District of Chicago, in respect to their desire to 
avoid any injury by floods to the residents of the Illinois Valley, was pronounced 
in the following ordinance adopted by its board of trustees on April 12, 1954: 


‘ORDNANCE 


‘“Whereas there is pending before the Senate of the United States, H. R. 3300, 
which bill, heretofore approved by the House of Representatives, authorizes 
the State of Illinois and the Sanitary ae of Chicago, under the supervision 
and direction of the Secretary of the Army, to withdraw from Lake Michigan a 
total annual average of 2,500 cubic feet per second of water for the purpose of 
enabling the Secretary of the Army to make a study of the effect in the improve- 
ment in conditions in the Illinois Waterway by reason of the increased diversion 
(1,500 cubic feet per second to 2,500 cubic feet per second) and to thereafter 
report to the Congress as to the results of said study with his recommendation as 
to the continuation, increase or decrease in the amount of increased diversion 
authorized by H. R. 3300; and 

‘“‘Whereas certain residents along the Illinois River have expressed concern that 
they may be seriously affected by the possibility of the Sanitary District of Chicago 
discharging at certain times during the year an exceptionally large amount of 
direct diversion, although the annual average as provided in H. R. 3300 would 
be 2,500 cubic feet per second; and 

‘“‘Whereas the board of trustees of the Sanitary District of Chicago desires by 
formal ordinance to make crystal clear its policies and intentions, with respect 
to said direct diversion, as authorized in H. R. 3300, to advise the Congress 
thereof and to assure that there will be no large direct diversions that may 
endanger or adversely affect residents along the Illinois River: Now, therefore, 
be it 

Ordained by the board of trustees of tne Sanitary District of Chicago, in meeting 
assembled at Chicago, Ill., April 12, 1954: 

“SecTION 1. That the Sanitary District of Chicago hereby formally adopts 
and proclaims its policy with respect to the increased direct diversion of water 
from Lake Michigan, of a total annual average diversion of 2,500 cubie feet per 
second, pursuant to and subject to H. R. 3300, that at no time shall the Sanitary 
District of Chicago divert more than a maximum of 5,000 cubie feet per second 
of direct diversion, and then only in the war months when more dissolved oxygen 
is required for the waterway. 

“Section 2. The Sanitary District of Chicago will not divert any water 
directly from Lake Michigan in times of flood on the Chicago or Calumet Rivers. 

“SEcTION 3. Said amount of direct diversion shall at all times be under the 
direct control and supervision of the United States district engineer at Chicago. 

“Section 4. The United States district engineer at Chicago shall have further 
control of said direct diversion in times of flood on the Illinois, Des Plaines, 
Chicago, and Calumet Rivers. 

“Section 5. This ordinance shall take effect and be in force from and after 
its passage. 
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‘Adopted this 12th day of April 1954.” 

The substance of this protective policy is also now embodiéd’ specifically in 
H. R. 3210 and complete control of the diversion will be vested in the United States 
district engineer at Chicago, consistent with the policy pronounced in the ordinance 
of the Sanitary District of Chicago. 


SUMMARY 


The Illinois Waterway is an artery of commerce of great and steadily increasing 
importance to the Nation. It connects the two most important waterway systems 
in the United States, namely; the Great Lakes and the Mississippi River. The 
commercial importance of this waterway has been recognized by eearen which 
has approved the project for widening the main drainage canal from Joliet to 
Sag and the Calumet-Sag Channel to extend this waterway to the important 
Calumet industrial region. 

Industry is developing, rapidly, along the drainage canal between Chicago and 
Joliet and along the Calumet-Sag Channel. 

It would benefit the welfare of the users of this waterway, both on boats and on 
shore, to have at all times a clean stream on and about which to operate. Industry 
and industrial workers would be benefited by having clean water for plant uses. 

Despite the fact that the Sanitary District of Chicago is now and for some time 
past has been providing complete treatment for substantially all of its sewage (to 
the extent of reducing its putrescence by 90 percent as an annual average) the 
upper 59 to 60 miles of the Illinois Waterway is foul and, at times, extremely 
offensive. This is particularly the case in respect to the residents and workers 
along the Brandon Road pool in Joliet, Ill. No sanitary project in the entire 
world equals the sewage treatment in the Sanitary District of Chicago, or ap- 
proaches it in volume. 

The waterway is foul because, even with the highest degree of sewage treatment 
practicable, it receives each day a considerable tonnage of suspended sewage solids 
in approximately 1,150 MGD (1,720 eubie feet per second) of treated sewage, 
having a biochemical oxygen demand in excess of that which can be satisfied by 
the water presently diverted. The water authorized for navigation and now 
available in the canals, and the aerated treated sewage, can provide only about 
75 percent of the dissolved oxygen needed to supply the oxygen demand and to 
stabilize the solds remaining after complete sewage treatment. Since the fiow is 
through quietly moving streams there is not much aeration of the water and little 
oxygen is absorbed from the air. The digesting of slude previously settled in the 
canals and the pools of the waterway, at times, increases the oxygen demand. 

Bathing and fishing in the upper reaches of this waterway are impossible and 
boating is quite limited. 

No marked improvement can ever be expected with the present quantity of 
fresh water available. 

Taxpayers of the sanitary district, in paying for improvements in the Chicago 
and Calumet Rivers and for the construction of the main drainage canal and the 
Calumet-Sag Channels, the most important links in the lakes to Gulf Waterway, 
have directly contributed $82 million toward this Federal waterway. These im- 
provements still have local value for the runoff of flood waters, but any direct 
value for the disposal of sewage by dilution is nil. The State of Illinois has con- 
tributed $20 million toward the construction of the present waterway, between 
Lockport and Utica. 

The need of water for the waterway between Lockport and Grafton was not 
considered by the Supreme Court, in the Lake States case. This case, between 
States, wes limited to the Great Lakes and to ports on the lakes. The Supreme 
Court decision of 1929 (278 U. S. 367), held that the authority of the Secretary 
of War was limited to authorization of a diversion for the purpose of maintaining 
navigation in the Chicago River. 

The study of the amount of water needed to develop a commercially useful 
waterway in the Illinois River, required in the River and Harbor Act of July 3, 
1930, and made 1933 (H. Doc. 184, 73d Cong., 2d sess.), should now be completed 
and the indirect needs, in the matter of securing satisfactory sanitary conditions 
for those aboard vessels or employed at terminals, should now be determined. 

The effect of an increased diversion of 1,000 cubic feet per second on lake 
levels would be a lowering of not more than five-eighths inch. While this would 
be a benefit to riparian owners in the present time of high water levels, it would 
reduce navigation depths. Since every inch of draft is of considerable monetary 
value to navigation, it would seem reasonable that prompt action should be taken 
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to correct some of the wide fluctuations in lake levels, which are measured in feet, 
not inches. 

Canada cannot reasonably object to a diversion of as small an amount as 1,000 
cubic feet per second, from Lake Michigan, which is not a boundary water. A 
tacit agreement at the time of the 1909 Boundary Waters Treaty made certain 
reservation for diversion from Lake Michigan and the 1950 treaty specifically 
exempted the use of this water for ‘domestic and sanitary purposes and the service 
of canals for the purposes of navigation,” as provided in iH. R. 3210. 

The welfare of more than 5,000,000 citizens in the Chicago area deserves con- 
sideration as do the needs for an adequate navigable water connection between 
Lake Michigan and the Gulf of Mexico. 

Respectfully submitted. 

THe Sanitary District oF Cuicaco 
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STATEMENT OF ANTHONY A. OLIs, PRESIDENT OF THE SANITARY DISTRICT 
oF CHICAGO 


Mr. Ours. Mr. Chairman and members of the committee, I want to thank you 
for the opportunity to appear today and give you the views of the Sanitary Dis- 
trict of Chicago with reference to this legislation to increase the diversion from 
the present 1,500 cubic feet per second to an additional 1,000 cubic feet per 
second at Chicago. 

I testified before this committee in the last Congress and I would like to intro- 
duce, if the committee has no objection to it, the statement I made at that time, 
in order to shorten the statement that I might make here orally. I have a copy 
of the statement here, and if the committee agrees I would like to introduce that 
statement. 

Mr. DonpbERo. Without objection, it will be received for the record. 

(The statement of Mr. Olis made on May 28, 1952, before the Committee on 
Public Works, House of Representatives, is as follows:) 


“STATEMENT OF ANTHONY A. OLIS, PRESIDENT, THE SANITARY District or CuHI- 
cago, BerorE THE COMMITTEE ON PuBLIC Works, House or REPRESBENTA- 
TIVES (82p Cona., 2p Sxss.), May 28, 1952 (H. R. 8165: Formerty H. R. 
6098 and H. R. 6100) 


“Mr. Outs. Thank you, Mr. Chairman and members of the committee. 

“T first want to thank you for the opportunity to appear before you and give 
you our views and also answer some of the charges that were made against this 
legislation, particularly against the sanitary district yesterday. I would like to 
divide my statement into three parts. 

“First of all I would like to give the committee a little of the highlights of 
the background of this situation. Secondly, I would like to refer to some of the 
arguments that have been made in opposition to the legislation. Thirdly, I would 
te say why at this time this legislation is timely and why it should be enacted 
at this time. 
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“The city of Chicago had its beginnings around the Chicago River. The prim- 
itive sewer system in Chicago way back in the early 1850’s and thereafter drained 
into the Chicago River, and the Chicago River flowed into Lake Michigan. The 
residents of Chicago believed they could protect the water supply of Lake Michi- 
gan by building a series of cribs out 3 or 4 miles away from the shoreline. How- 
ever, in 1885 we had a flash rainstorm in Chicago during the summer. It seemed 
that the skies just opened up and water came down like out of a bucket, and 
Chicago was flooded. All of this water spilled into the Chicago River. As a 
result it churned up the sludge which was gathered at the bottom of the river 
and washed it out into the lake It washed it so far out into the lake that it got 
into the cribs. As a result of that Chicago had one of the worst typhoid epidemics 
ever experienced in its history. Thousands of people died during that summer as 
a result of this epidemic. 

“That is the reason why the people of Chicago became disturbed and aroused 
and said that something must be done in Chicago to take care of the sewage 
situation. 

“As a result a body of expert engineers was appointed. They came to a con- 
clusion which was not a political conclusion. It was based totally on the tech- 
nical knowledge and advice of these various engineers that the best way to take 
care of the needs of disposal of Chicago’s sewage was to build this canal which 
would cut through the Continental Divide, which was about 10 miles west of 
Chicago, and connect up the Chicago River with the Des Plaines River and the 
Illinois River. By cutting through the Continental Divide they would reverse 
the flow of the Chicago River, so that instead of having the sewage flow into the 
river, and then into the lake where we were taking our drinking water, it would 
flow in the opposite direction and go down the Illinois River and the Mississippi 
River, and thence down to the Gulf of Mexico. 

“The original thought was that it would be effective by the treatment of the 
sewage simply to take 10,000 cubic feet of fresh water from Lake Michigan and 
have it flow down the canal. By the introduction of this 10,000 cubic feet of 
fresh water by the time the sewage and the water got down to the cities along 
the lower Illinois River nature would have taken its course and no offense would 
be felt by the people downstate. 

“As a matter of fact, the engineers did not contemplate that the city would 
grow as fast as it did grow and that as much industry would settle in Chicago 
as we finally found in that big city. 

*‘At the same time in the early 1920’s there was a lowering of the lake levels. 
This lowering of the lake levels was seized upon by the Great Lakes shippers 
and lake carriers who thought that the lowering of the lake level was due to the 
fact that the sanitary district was taking 10,000 cubic feet per second out of 
Lake Michigan. 

**Mind you, the canal was opened up for operation in January 1900. Flows up to 
10,000 cubic feet per second were being taken out of Lake Michigan from January 
of 1900 until the Supreme Court decree was finally entered in 1930. So for a 
period of 30 years a flow up to 10,000 cubic feet per second was being taken out of 
Lake Michigan. 

““As I say, in the early 1920’s the lake levels were going down. We now know 
that those lake levels go down and up over a cycle of about 23 years between one 
high level and another high level. This lake diversion of even 10,000 cubic feet 
yer second would not materially affect that cycle. However, at that time the 

ake States who instituted this suit in the Supreme Court against the State of 
Illinois were able to convince the Court that this 10,000 cubic feet per second was 
really the cause of the lowering of the lake levels. 

“Tn fact, the statement has been made by these traditional opponents of lake 
diversion, and all of the people that are here opposing this lake-diversion legis- 
lation are the traditional opponents. You find them opposed to this matter for 
the last 30 years. It has gotten so that it is a habit for anyone who opposed it in 
the past to oppose it at the present time, even though conditions at the present 
time are a lot different than they were at the time when the opposition was first 
made in the Supreme Court case. 

“The Supreme Court being convinced that these low lake levels were due to this 
10,000 cubie foot diversion, entered an order upon the sanitary district to do two 
things. 

“In the first place, the sanitary district was enjoined from taking this 10,000 
cubic feet per serond out of the lake, and a reduction was made progressively to 
reduce the diversion over the period of 9 vears, until in the year 1938 or 1939 it 
should be reduced down to 1,500 cubic feet per second. 
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‘“‘In the meantime the State of Illinois and the Sanitary District of Chicago were 
ordered to build treatment plants to treat the sewage. In the meantime, since 
that order has been entered, the sewage-treatment plants have been built and at 
the present date the sanitary district treats all of the sewage of the city of Chi- 
cago. It includes not only the sewage of the city of Chicago, but includes 74 
suburbs within the county of Cook. It includes 470 or 480 square miles in the 
county of Cook. 

“That sewage is being treated to the extent of 92.5 percent, which is in engineer- 
ing circles supposed to be the most efficient and the highest amount of treatment 
that can be given to sewage anywhere in the world. We have one of the largest 
sewage-treatment plants in the entire world. Everyone, not only from other parts 
of the United States, but from all over the world, comes to Chicago for the pur- 
pose of inspecting our works; for the purpose of seeing how we are treating this 
volume of sewage. There are over 1,100 million gallons ot sewage treated every 
day in the sanitary district. 

“Of course, the opposition to this legislation is based upon a situation that 
existed way back in the 1920's, when there were no sewage-treatment plants. It 
is based upon the conception that we are asking for additional diversion for the 
purpose of diluting our sewage, and for the purpose of treating our sewage, and 
for the purpose of doing the same things that were being done in 1921, 

“As a matter of fact, the situation, as I say, is different today. The sewage 
plants are completed. All of the sewage of the Sanitary District of Chicago 
s being given the fullest treatment that is possible under the present technical 
engineering knowledge that exists today. The water that is required for a decent 
and clean waterway in the Illinois River is required not for the purpose of treat- 
ing the sewage, but it is required because the effluent which goes into the canal 
lacks dissolved oxygen. That effluent also contains an excess of nitrogen, which 
is impossible to extract by any means of treatment of sewage. The only way to 
add dissolved oxvgen to this effluent in the canal and the only way to dilute this 
excess nitrogen is bv introducing fresh water. 

‘“Why do we need dissolved oxygen? We need such oxygen in the water for the 
purpose of giving sufficient oxygen for fish life and for making a clean stream, 
Both the Water Resources Board of the State of Illinois and the United States 
Bureau of Public Health have said that at least four parts per million of dis- 
solved oxygen are necessary in water in order to have a clean stream. The 
reason why we would like to dilute the nitrogen is because an excess of nitrogen 
in the canal gives rise to the growth of plantlife in the bed of the canal which 
will hinder navigation and also hinder the flow of the stream. 

‘“‘Now I would like to answer some of these arguments that have been made 
against this legislation. In the first place, the old argument was that lake diver- 
sion was the cause of lowering lake levels. Today the same people who 20 years 
ago said that this diversion was the cause of these low lake levels are here today 
to tell you that diversion will not lower lake levels in this high state of lake 
levels. They say it will not lower them to any marked degree. Well, they were 
either wrong then or they are wrong now. The fact is that at least this high- 
lake-level situation has proved that the traditional argument of these opponents 
was wrong back 20 years ago. Everyone now has to agree that this diversion 
will not materially alter lake levels. Especially this 2,000 additional cubic feet 
per second will only alter the lake levels, as everyone here admits, by an inch 
and a quarter to an inch and an eighth over a period of vears. That is now the 
admitted answer to the traditional argument against lake diversion. 

“Secondly, the argument has been made here that this lake diversion of 2,000 
additional cubic feet per second will endanger the people downstate because of 
the fact that it will increase the flood hazards downstate. As a matter of fact, 
the engineers will tell you, and those people who know about flood stages down- 
state will say, that at no time has downstate suffered a flood by reason of any 
diversion or by reason of any flood situation which started in Chicago. The 
most that we have sent downstate through this lake diversion was 10,000 cubic 
feet per second, which was being sent down, as I say, during a period of 30 years, 
from January 1, 1900, to 1930. 

“Down at Beardstown when they did have a flood they had 115,000 cubic feet 
per second going down the Illinois River. That came not from Chicago, but 
it came from the Sangamon River and from the other rivers that enter into 
the Illinois River. That had nothing to do at all with the diversion at Chicago. 
Why? Because when we have any situation of a flood at Chicago, when we 
have a heavy rainstorm, we cut off the diversion entirely. In other words, that 
diversion, whatever it may be, whether it is 1,500 cubic feet per second or whether 
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it is 3,500 cubic feet per second, or whether it is 10,000 cubic feet per second, 
is an annual average diversion and is not a steady diversion. It is controlled 
by the Army engineers, who suggest a certain amount of diversion in 1 month 
of the year, and another amount of diversion in another month of the year. In 
other words, during the dry seasons and during the summertime when it is 
particularly necessary to get more dissolved oxygen into that stream that is 
when more diversion goes down there. That is when there is no risk or hazard 
of any floods downstate. 

“Therefore, this argument that additional diversion will cause floods downstate 
is pure bugaboo. It is unadulterated poppycock. There is no such thing as 
a hazard to downstate because of this diversion. Especially will there be no 
hazard if the <‘iversion is an additional 2,000 cubic feet per second, because if 
there were no hazard when it was 10,000 cubic feet per second certainly there 
is none now, 

“Downstate is also making the argument that what we want to do is to wash 
our sewage down there. That is the furthest thing from the truth because, as 
I say, at the present time our sewage is being fully treated. So far as the 
treatment process is concerned in the city of Chicago, it is complete. It is the 
best that engineering brains can give any community in the world. So far as 
washing the sewage down there is concerned, we are not washing any sewage 
down there, but simply trying to get a little more fresh water into that canal 
for the purpose, as I said, of giving that water four parts per million of dis- 
solved oxygen and to reduce the nitrogen. If we did that downstate would have 
a cleaner stream and more healthful stream than it has at the present time. 

‘In the old days the argument used to be made also, and I suppose it will be 
made here before this hearing is over, so I might as well answer it before it 
is made, that what we want this additional diversion for is for power purposes. 

“It is true there is a generating plant at Lockport. It is true whatever 
diversion comes down there goes through our generating plant, and that we do 
manufacture or generate some electricity there. However, it is also true that 
in the meantime, since 1950, the sanitary district has ceased its program of 
selling electricity. In the old days it was thought that because of this 10,000 
cubic feet per second of diversion that was coming down that that ought to be 
used for the purpose of generating power which might be sufficient to supply the 
entire area, or at least a part of it, with electrical power. In the old days 
the sanitary district had not only private customers who bought electricity from 
them, but the city of Chicago and the park district of Chicago used to buy elec- 
tricity from the sanitary district. Since the diversion has been cut down and 
since the treatment plants have been completed, we have changed our policy 
and we now do not sell any electricity to anyone. We do not even have suf- 
ficient electricity to operate the plants of the sanitary district. Therefore, this 
additional diversion is not being asked for the purpose of power generation 
because we have discontinued all of the sales. We have cut out all of the cables 
that had been built, and we now do not sell any electricity to any private or 
public institutions. That is the answer to the electrical-power situation. 

“The traditional opponents who have appeared here would lead this committee 
to believe that this is just another of a series of attempts to get in some illegitimate 
way, or some illeg il way, or some circuitous way, this additional diversion that 
is improper and is in violation of the Supreme Court decree. 

“T want to bring out to this committee the fact that at this time when the 
treatment plants have been completed and our engineers will be able to show to 
this committee that during the year 1951 we have given complete treatment to 
the highest extent possible to all of the sewage in the sanitary district, and that 
that has gone on for the entire vear of 1951, and that the same situation exists 
up to almost the middle of 1952. 

“The Congress, July 3, 1930, in appropriating $7,500,000 to provide for the 
completion of construction of the Illinois Waterway, in the River and Harbor 
Act of 1930, further provided: 

**Tllinois River, Illinois, in accordance with the report of the Chief of Engineers, 
submitted in Senate Document Numbered 126, Seventy-first Congress, second 
session, and subject to the conditions set forth in his report in said document, 
but the said project shall be so constructed as to require the smallest flow of 
water with which said project can be practically accomplished, in the develop- 
ment of a commercially useful waterway: Provided, That there is hereby author- 
ized to be appropriated for this project a sum not to exceed $7,500,000: Provided 
further, That the water authorized at Lockport, Illinois, by the decree of the 
Supreme Court of the United States, rendered April 21, 1930, and reported in 
volume 281, United States Reports, in Cases Numbered 7, 11, and 12, original— 
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October term, 1929, of Wisconsin and others against Illinois, and others, and 
Michigan against Illinois and others, and New York against Illinois and other, 
according to the opinion of the Court in the cases reported as Wisconsin against 
Illinois, in Volume 281, United States, page 179, is hereby authorized to be used 
for the navigation of said waterway: Provided further, That as soon as practi- 
cable after the Illinois waterway shall have been completed in accordance with 
this Act, the Secretary of War shall cause a study of the amount of water that 
will be required as an annual average flow to meet the needs of a commercially 
useful waterway as defined in said Senate document, and shall, on or before Janu- 
ary 31, 1938, report to the Congress the results of such study with his reeommen- 
dations as to the minimum amount of such flow that will be required annually to 
meet the needs of such waterway and that will not substantially injure the exist- 
ing navigation on the Great Lakes to the end that Congress may take such action 
as it may deem advisable.’ 

“Col. Daniel I. Sultan, in making his report on the above study to the Chief 
of Army Engineers in 1930, pursuant to the above provision of the 1930 River 
and Harbor Act, stated: 

“*The determination by the Supreme Court of the amount of water to be 
diverted at Lockport was based upon the requirements of navigation in the port 
of Chicago and connecting channels. There is no difference between the require- 
ments of navigation on the Illinois River and Waterway and those of navigation 
in the port of Chicago. Conditions of health, safety, and efficiency should be 
satisfactory for all. A reasonable standard of healthful and decent living con- 
ditions for those aboard ships and working at terminals on shore must be main- 
tained. Injury to navigation may occur if putrefaction in the water results in 
nauseous or disgusting conditions. Such a condition may be caused by putre- 
faction of the effluent from the sewage-treatment plants, putrefaction of raw 
sewage contained in storm-water runoff, and putrefaction from accumulated 
sludge deposits. The weight of expert testimony is to the effect that the effluent 
from the proposed activated sludge-treatment plants will be inoffensive, but the 
sanitary district program of treatment is upon such an unprecedented sale that 
such predictions must contain some element of uncertainty. No reliable process 
of calculation can predict the effect of raw sewage in storm-water runoff and 
of accumulated sludge deposits. After intensive and prolonged study, based 
upon the testimony of a number of eminent sanitary engineers, Special Master 
Hughes reached the conclusion that these matters were indeterminate, and that 
provision should be made for further examination, after the sewage-treatment 
plants have been completed, and the effect of the effluent therefrom with the 
storm-water flow on the navigable channels has been observed, to the end that 
the question of any further or other relief may have appropriate consideration 
in the light of actual conditions.’ 

“Tn other words, what I want to get across to this committee is that the present 
legislation or the present bills are not in violation of or in contradiction of the 
Supreme Court decree. They are pursuant to the decree; they were envisioned 
in the decree. In fact, one paragraph of the Hughes report preceding the decree 
said, and I am reading from that report now: 

**“(9) That after the installation of controlling works as above provided, and 
on the completion of all the sewage-treatment wotks above described, and in 
the absence of competent action by Congress in relation to navigation lawfully 
imposing a different requirement, the diversion by the sanitary district of water 
from Lake Michigan should not exceed an annual average of 1,500 cubic feet per 
second in addition to domestic pumpage.’ 

“Tn other words, the Hughes report included the words that the 1,500 cubic feet 
per second should be only in the absence of competent action by Congress in rela- 
tion to navigation lawfuly imposing a different requirement. Master Hughes’ 
report said that, when the sewage-treatment plants were completed and a suffi- 
cient time had transpired, they then only could arrive at the amount of actual 
diversion that was necessary to maintain the indirect needs of navigation It is 
agreed at the time the Supreme Court order was entered that 1,500 cubie feet 
was sufficient to sustain flotation. It was sufficient for lockage, leakage, seepage, 
and evaporation. But no one knew at that time what would be necessary to 
maintain a clean stream in the Illinois Valley. 

‘‘Now, 4 years ago the Governor of the State of Illinois appointed a lake-diver- 
sion committee. On that committee was a gentleman who is here now, Mr. 
Albert Meserow, who was secretary of the committee. One of the other members 
was the commissioner of public works of Chicago. A third member was the sani- 
tary engineer of the State of Illinois—not of the sanitary district. I was on 
that committee. A fifth member was a.member who came from the city of Peoria. 
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“That committee held hearings. That committee made studies for the purpose 
of trying to determine what the situation required after these treatment plants 
had been completed. It was the study that the State water resources board 
made, and I am talking about the Illinois State Water Resources Board. It was 
based upon that study and upon that recommendation that the thought of an 
additional 2,000 cubic feet per second was derived, That figure was not taken 
out of the air. That was a figure that came from the engineers of the State 
water resources board who over a period of years had examined the situation 
and had come to the conclusion that the amount of water that was necessary 
to have a clean stream to afford 4 parts of dissolved oxygen per million in that 
stream would be 2,000 cubic feet per second additional to what was being taken 
out of Lake Michigan. 


“That is the reason why we are supporting the legislation for an additional 
2,000 cubic feet per second. 

“Mr. Vurseuu. Mr. Chairman, I want to compliment Mr. Olis on the very lucid 
and clear explanation of the whole problem, I do not know when we have had 
a witness before this committee who has presented or made a problem like this 
as clear as he has, with such clarity of thought, and who has anticipated some 
of the opposition, and who has answered some of the questions of some of the 
opposition who were here yesterday morning. 

“There was one point you did not bring out, Mr. Olis. After that Supreme 
Court decree the Sanitary District of Chicago spent something like $300 million 
to build the greatest and most up-to-date disposal plants that engineering minds 
have been able to develop, to the extent where you have almost completely purified 
the water, which very largely answers the question of one of the witnesses who 
was in opposition yesterday and who said that Chicago was trying to float their 
sludge and impurities of water down through the Illinois River. He told about 
the fish life that used to be in the river and said that it was coming back now. 
He admitted under my questioning that due to the greater purification, and so 
forth, that the fish life was coming back. 

‘There was one spot in the testimony that it was brought out that due to the 
slow flow of water it was not quite as pure yet as it should be. I think it was 
from Utica north. I think your answers on that with the oxygen and nitrogen 
purification and the movement of the water with a little more or a larger diver- 
sion, I think cleared that up. 

“Summing up your testimony, as I understand it, it is that you have complied, 
that is, the Sanitary District of Chicago has complied with the suggestions laid 
down in the report of Master Hughes. Having complied with that you are in 
a position not only to relieve a very small amount of this pressure that is bother- 
ing us in the lakes now by diversion—because the lake levels are so high now— 
but you are also in a position now to relieve any objections that were had at that 
time as to navigation and purification of the water, and so forth. Also, you can 
help give the people downstate a clean stream, 

“Mr. Outs. That is right. 

“Mr. VurseELut. Your argument impresses me very much 

“Mr, Oris. Thank you. 

“There is one other point I forgot to bring out. That is some objection has 
been made by navigation interests that this additional 2,000 cubic feet per second 
would increase the current and therefore make it difficult for barges to travel 
upstream. The State water resources board also covers that situation. The 
report indicates that only in one portion of that canal, which is not over a mile 
in length, will the current be increased appreciably. In that portion it will be 
increased only by 0.45 of a mile. In other words, less than a half a mile per hour 
inerease in the current will be had. Therefore, that should not be any particular 
disadvantage to navigation interest, in view of the fact that the current now is 
less than 1 mile per hour in that stream, and the current in the Mississippi River 
in some places is 4 miles per hour, and those very same barge interests are using 
the Mississippi River without very much difficulty. 

“Mr. Donpero. Mr. Chairman, I want to confirm what my colleague from 
Illinois said about the clarity of the gentleman’s presentation of the case.” 

Mr. Outs. I believe most of the members of the committee know the history of 
the sanitary district situation and the history of lake diversion at Chicago. O/7 
course, originally the Chicago River ran into Lake Michigan and Chicago sewage 
ran into the Chicago River, and thence into Lake Michigan. The people of 
Chicago thought way back 1n the 1850’s and 1860’s, when Chicago first began to 
grow around the Chicago River, that the drinking water of Chicago, which was 
being taken from Lake Michigan, could be kept sufficiently pure by staking out 
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the eribs through which the drinking water was taken, at least 3 or 4 miles 
away from the shoreline. 

Mr. DonprERo. Where do you get your water now? 

Mr. Onis. From Lake Michigan, and from these cribs which are out 3 or 4 
miles away from the shoreline. But in 1885 we had one of those flash-flood 
rainstorms at Chicago and the water came down out of the skies like out of a bucket 
and spilled into the Chicago River with such violence that it churned up the 
sludge at the bottom of the river and at the bottom of the lake near the shoreline 
and washed it far out into the lake. It finally got into the cribs and into the 
drinking supply of the Cnicago water system. As a result of it Chicago suffered 
one of the most severe typhoid epidemics it had in its history. Thousanas of 
people died during the summer of 1885. 

The people became aroused to the fact that something must be done with the 
sewage problem in Chicago. It could not continue to grow as an industrial city 
on the shores of a fresh-water lake which it took its drinking supply from unless 
something was done to solve the contamination of that water, and to keep the 
water from being contaminated. 

So the city council met in an emergency meeting and decided that the best 
engineering brains should be summoned to Chieago for the purpose of studying 
that problem. These engineers met and they finally decided in view of the fact 
that Chicago was in a unique position—it was an industrial city on a body of 
fresh water, it was an industrial city that was apparently going to continue to 
grow in size, it was a city in which industrial waste was going to continue to in- 
crease—that the only way to protect Chicago’s water supply, and the only way 
to protect Lake Michigan from being contaminated, was to reverse the flow of the 
Chicago River and to build a canal through the divide, which is about 10 miles 
west of Chicago, and have the river run the other way and empty into the Illinois 
and thence into the Mississippi River, and finally have the sewage get down into 
the Gulf of Mexico. 

Chieago is further in a unique position because it 1s at the bottom of Lake 
Michigan. It is at a bend in Lake Michigan where there is practically no fiow 
of the lake waters. In this respect it is unlike Milwaukee, and unlike Detroit, 
and unlike Cleveland, because all ot those cities are at places in the Great Lakes 
where there is some movement. 

Mr. Donprro. That is the only way that Chicago is at the bottom, however. 

Mr. Ouis. It all depends on what you mean by the bottom. But it is at a 
point in Lake Mienigan where there is less current than there is at ali of those 
other cities. Therefore any effluent that might be put into Lake Michigan at 
Chicago, no matter how well treated that effluent was, would still have a much 
more considerable influence on the contamination of the lake water than it would 
at Milwaukee, or Detroit, or Cleveland. 

Therefore, this canal was projected as means of solving that sewage problem. 
This was way back in 1890, when the project was first born. The original thought 
was it would be sufficient in the way of sewage treatment that once this canal was 
built, if 10,000 cubic feet of tresh water could be taken from Lake Mienigan and 
diverted into the canal, that would be a sufficient dilution of the sewage so that 
by the time the effluent and this lake diversion reached the lower parts of the 
Illinois River that no offense would be telt by the people downstate. 

Mr. DonpERO. May I ask you there, in the interest of saving time, whether 
or not you did change the course of the river and whether it now flows south 
instead of flowing north? 

Mr. Onis. It now flows out of Lake Michigan instead of flowing into Lake 
Michigan. 

Mr. DonpErRo. And since the Supreme Court decision Chicago has built reduc- 
tion works or purifying works for its sewage? 

Mr, Outs. That is right. 

Mr. DonprErRo. And your outlet is down this river? 

Mr. Outs. That is right. 

Mr. DonpeEro. It is the claim ot Chicago that the water you now get under the 
Supreme Court decision amounting to 1,500 cubic feet per second, is not sufficient 
to purify that discharge, and you want more water. Is that correct? 

Mr. Outs. That is correct, excepting that I would not say it is for the purpose 
of purifying the effluent. It is rather for the purpose of adding oxygen to the 
effluent in order to 

Mr. DonpgEro. That is done through the remedial works which you have 
already established? 
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Mr. Ouis. That would be done, Mr. Chairman, by the additional 1,000 or 
2,000 cubic feet of fresh water which would be introduced into the canal. 

Mr. Donpvero. Is the question of public health involved here? 

Mr. Outs. The question of public interest is involved in having a decent and 
clean waterway down the State. 

Mr. ANGELL. May I ask the witness how many cubic feet a second go into the 
river aside from the diversion? 

Mr. Outs. Aside from the diversion? 

Mr. ANGELL. Yes. 

Mr. Outs. What is the domestic pumpage, do you know? 

Mr. Ramey. About 1,600 second-feet. 

Mr. Outs. It is about 1,600 second-feet in addition to the 1,500 cubic feet of 
diversion. The canal was opened up and it was opened with the theory that 
dilution would take care of the problem of sewage treatment. The engineers at 
that time did not visualize the city of Chicago was going to grow as rapidly as it 
did grow, and by the year 1920 ther was more sewage going into the canal than 
had been contemplited by the engineers, and there was a bad effect being felt 
downstate in the cities of Peoria and Beardstown. In the meantime Beardstown 
experienced a severe flood. So the combination of those two circumstances of 
the flood situation down at Beardstown and the fact that they were getting a 
polluted stream downstate, led to considerable opposition downstate to this 
diversion of 10,000 cubic feet per second. 

At the same time, the lake levels were being lowered by the natural cycle. In 
the 1920’s we were in a perioa of low lake levels in the Great Lakes. The shipping 
int rests were compl. ining about the fact that the lakes were low, and they seized 
upon this Chicago diversion of 10,000 cubic feet per second as being the cause of 
their difficulties. 

So they induced a number of Lakes States to begin this suit in the Supreme 
Court, and the suit was begun, and a considerable amount of litigation was carried 
on. Finally, in the year 1930 the Supreme Court decree was entered restricting 
the flow of diversion and cutting it down from 10,000 cubic feet in progressive 
stages until it should be reduced to 1,500 cubic feet per second in the year 1939. 

Mr. Macurowicz. Mr. Chairman. 

Mr. DonpERo. Mr. Machrowicz. 

Mr. Macurowicz. One of the States interested in that suit was the State of 
Ohio, was it not? 

: + o Outs. That is right. The State of Ohio is the center of the shipping 
industry. 

Mr. Macurowicz. There was quite a bit of opposition in the State of Ohio 
because of the effect on Lake Erie for some time. 

Mr. Outs. That is right. 

‘ Mr. Macurowicz. What is the position now of the State of Ohio so far as you 
now? 

Mr. Outs. I do not know what the State of Ohio’s position now is, but for the 
most part I know that those people who have been opposed to additional diver- 
sion in the past still remain opposed to it, in spite of the fact that conditions, as I 
want to point out in my statement, have changed now from those that existed at 
the time that the original opposition took place. 

Mr. Macurowicz. The Board of Commerce of Cleveland, Ohio, is now favoring 
the increased diversion, is it not, Mr. Olis? 

Mr. Ours. Are they? I understand that one of the leading newspapers in 
Cleveland is now for this increased diversion, whereas in the past it was tradi- 
tionally opposed to it. 

Mr. DonpERo. We have had some communications from downriver, Mr. Olis, 
in the last 2 or 3 days, in opposition to the position taken by Chicago. That is 
downriver in Illinois. 

Mr. Outs. I also wanted to bring out that this position we are taking here on 
behalf of the Sanitary District of Chicago is not Chicago’s position alone. The 
sanitary district includes not only Chicago, but includes 74 suburbs adjoining 
Chicago. It includes an area of 480 acres, so that we in the sanitary district are 
not a part of the city of Chicago government; we are an independent govern- 
mental agency set up by statute and represent this large territory of Cook County, 
which includes all of those suburbs. 

Mr. DonpbeEro. Is there any objection because of odor down the river? Is 
there any objection on the part of the people down there because of the odor from 
the water coming from the discharge? 

Mr. Outs. At the present time? 
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Mr. DonpsErRo. Yes. 

Mr. Outs. I think there is some little nuisance in the way of objection from the 
odor, but that is now a minor thing compared to what it used to be 20 to 25 years 
ago, on account of the fact that the effluent which is now going into the canal is 
a treated effluent rather than raw sewage going into the canal as it was originally. 

Mr. DonpvERo. Do you think the increased diversion of the water you are 
asking for from this committee would solve that problem? 

Mr. Ours. Yes, it would. 

Mr. Donvero. And that is why you are here? 

Mr. Outs. Yes. 

Mr. DonpveEro. Then the question of public health is involved in this matter? 

Mr. Outs. I do not know that anybody ever got sick from odors, or that any- 
body ever incurred a disease from odors from sewage. In fact, some people 
thrive on it. They say sewage contains vitamin B,, and other growth-promoting 
elements. We have an experiment down at the University of Illinois in which 
a part of this sewage has been introduced into animal feed. Pigs and chickens 
thrive on it much better than they do on an animal food, which does not contain 
this element. So I don’t know that there is any particular health hazard by 
reason of a polluted water stream, excepting that you do destroy fish life when 
you have a polluted water stream and you have a dirty and polluted waterway 
which is not conducive to what we think should be a decent and clean waterway. 
I believe that the people downstate should have and it is in the public interest 
that the Illinois Waterway should be a clean waterway. I believe we can give 
them a clean waterway if we could only permit the study to be made that is 
nee here in this legislation. 

Mr. DonprErRo. Governor Dempsey just called my attention to the fact that 
vou misspoke yourself when you said the Sanitary District of Chicago included 
480 acres. Do you mean 480,000? 

Mr. Outs. That is 480 square miles. I am sorry. 

Mr. Macurowicz. Do I understand correctly that the Mississippi Valley Asso- 
ciation endorses this legislation? 

Mr. Outs. That is correct. 

Mr. McGregor. The Mississippi Valley Association? Is that the group that 
has its headquarters at Cincinnati, Ohio? 

Mr. Outs. At St. Louis. 

Mr. McGreeor. I would like to get back to the Ohio situation. 

I understood you to say that the Cleveland people are now favoring the 
legislation? 

Mr. Outs. I said one of the newspapers—I don’t know which one it is—but I 
have been told one of the Cleveland newspapers which was traditionally opposed 
to lake diversion is now for it. 

Mr. McGrecor. If you are going to make that statement I think you should 
have something to insert in the record to justify it. At least you made the 
implication that a paper is for it, and I hope you will check and insert the article 
in the hearings. 

Mr. Outs. I will be happy to get the editorials from it and furnish it to the 
committee. 

Mr. McGrecor. As you recall, last year the attorney general of Ohio, the 
Honorable William O’Neill, appeared before this committee in opposition to it. 
Do you know how he stands at this time? 

Mr. Outs. I do not know. I would assume that they are still opposed to it. 
I am not sure. 

Mr. McGrecor. That is all, Mr. Chairman. 

Mr. DonpeErRo. I have one question. 

What is the population in the Sanitary District of Chicago? 

Mr. Ours. The population is about 5 million, and the industrial wastes of the 
sanitary district are equivalent to another 3 million, so that there is a waste 
problem of the equivalent of 8 million people in a city that is bordering on a fresh 
body of water from which it takes its drinking supply. 

Mr. Becker. Mr. Chairman. 

Mr. DonpErRo. Mr. Becker. 

Mr. Brecker. I do not know the type of disposal plants that you have at 
Chicago in the sanitary district, but would not the building of new and very 
modern disposal plants eliminate any question of pollution? 

Mr. Ouis. We have what the sanitary-engineering profession considers to be 
the very finest and the very best in the way of sewage-treatment plants. Engineers 

not only come from all over the country to inspect those plants for the purpose of 
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getting ideas on building them in other cities, but we have engineers from all over 
the world coming in to inspect them. We are doing a most efficient job. We 
are taking 92.5 percent of the solids out of the sewage before the effluent goes into 
the canal. That is considered to be the most efficient sewage-treatment process 
that engineering science can give to sewage-treatment business. 

Mr. Becker. The question of pollution should be very, very small then, I 
mean, so as not to cause any difficulty should it not? 

Mr. Outs. The only trouble with the situation is that there are the wastes of an 
equivalent number to 8 million people that are going into the plants. We are 
treating over 1,100 million gallons of sewage a day. When you take 92.5 percent 
of the solids out of the sewage those that are left cannot be taken out because they 
are microscopic solids, but neverthless there are 7.5 percent left in that effluent. 

When you multiply that 7.5 percent by 8 million people you still get an 
effluent which is not one that can be easily digested without new fresh water being 
introduced. 

That effluent contains no oxygen. We had a governor’s committee in Illinois 
study the question of what anount of oxygen will be necessary for the purpose of 
sustaining fish life. After a study was made by the State water resources board— 
not by the sanitary district, but by the Illinois State Water Resources Board— 
it came to the conclusion that 4 parts per million was necessary in the way of 
oxygen in water in order to sustain fish life. The conclusion was that in order to 
attain that much oxygen in this canal that we would need an additional 2,000 
cubic feet per second. 

The Army engineers here recommended 1,000 cubie feet for the purpose of 
the study and we are agreeable to having that study made on that basis. We 
believe that ultimately, after they have made the study, they will agree that 2,000 
cubic feet per second are necessary. Not only is it necessary for the purpose of 
introducing new oxygen into the canal, but it is also necessary for the purpose of 
reducing the nitrogen in the effluent. 

There is an excess of nitrogen in the canal and the excess of nitrogen promotes 
the growth of plant life at the bottom of the river. That slows down the move- 
ment of the river. It does not promote a clean waterway. For the purpose of 
diluting that amount of nitrogen again fresh water is necessary. 

For those two reasons we think that the introduction of fresh water into the 
cana] will help to solve the condition of that waterway. 

I would just like to touch for one moment on the main objections that have been 
made in the past to water diversion. One of them, of course, is the objection that 
the shipping interests make to diversion, which is that it will lower the lake levels. 
Everyone agrees that lake levels lower and rise in accordance with a cycle, which 
runs from 7 to 21 years apart. Those lake levels rise and fall to the extent of 
6 or 7 feet. In other words, when they are at a high level they may be 6 feet 
higher than they are when they are at a low level. 

Everyone agrees here that the amount of lake diversion we are requesting—this 
1,000 cubic feet per second of additional lake diversion—would lower Lake Michi- 
gan only to the extent of eight-tenths of an inch. So when we talk about lake 
diversion and lowering lake levels we know that we would lower the lake only 
eight-tenths of an inch, when nature in its cycles lowers and raises these lake levels 
to the extent of a difference of 6 feet, and it seems to us that the amount of diver- 
sion, or, rather, the amount of the lowering of the lake levels would certainly not 
be a substantial or a significant lowering of the lake levels, which would harm any 
of the shipping interests. 

Mr. ANGELL. Mr. Chairman, may I ask a question there? 

Mr. DonverRo. Mr. Angell. 

Mr. ANGELL. It would, however, in extremely low water, according to the 
report just given us, make a very decided difference in the amount of tonnage 
that can be carried on ships on the lake. 

Mr. Outs. It all depends on how you compare that decided difference. As I 
say, if nature lowers the lake level 6 feet 

Mr. ANGELL, You are improving on nature. When the lake gets down to the 
very lowest stage then if you lower it an additional inch or two, you may interfere 
materially with shipping; is that not true? 

Mr. Outs. That may be true, but on the other hand, even the Supreme Court 
said in its decree that lake diversion would not substantially lower the lake levels, 
My point is that the amount of diversion we are requesting here would not sub- 
stantially or significantly lower lake levels. 

Mr. ANGELL. Except at extreme low water, and then it would, 
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Mr. Outs. It would not lower it substantially even at a time of low water, 
except the amount it would lower it, to that amount it would be more expensive 
to the shipping interests in low rather than in high lake levels. 

Mr. ANGELL. It would affect it to the extent mentioned here a moment ago. 
It would substantially interfere with shipping. 

Mr. Ours. I still say it would not be substantial compared to what the 6-foot 
lowering would be. Certainly the shipping interests can complain to nature 
more than they can complain to diversion when the lake levels go down. 

Mr. DonprErRo. Mr. Olis, we have five other witnesses and we are trying to 
conclude by 12 o’clock. Is there anything else you want to add to your state- 
ment? 

Mr. Otis. There is one further point I want to make. That is, we believe this 
is the time when the study should be made because it was contemplated by the 
Supreme Court of the United States that it should be at a time when the treat- 
ment plants were completed. 

I want to read from Master Hughes’ statement, which indicates that that is 
true. In other words, the point I want to make is, we are not asking for anything 
which is in contradiction of the Supreme Court decree. 

Mr. DonpvErRo. Mr. Olis, hasn’t Chicago completed its sewage-treatment plant? 

Mr. Ours. Yes. It has completed the sewage-treatment works. 

In Master Hughes’ report there was this statement: 

“The matters of the amount of diversion were indeterminate at the time be- 
cause of the fact that the sewage-treatment plants had to be built.”’ 

In the statement Master Hughes stated, and I am quoting now: 

a “Provision should be made for further examination after the sewage-treatment 
plants have been completed and the effect of the effluent therefrom with the 
storm-water flow from the navigable channels has been observed to the end that 
the question of any further or other relief might have appropriate consideration 
in the light of actual conditions.” 

In other words, that statement of Master Hughes was incorporated in the 
United States Supreme Court proceedings and it was contemplated that this 
1,500 cubic feet of diversion which was set by the United States Supreme Court 
was not a final determination. It was only one that should be there until these 
sewage-treatment plants were completed; and once they were completed then the 
question of additional diversion should be considered and determined in view of 
the actual conditions. 

Mr. Donpero, And that is the purpose of this legislation before this committee? 

Mr. Outs. That is correct. 

Mr. Neau. Mr. Chairman, may I ask another question here? 

Mr. DonprEro. Dr. Neal. 

Mr. Neau. May I ask you what is the difference between the lake level and the 
level within the canal? 

Mr. Outs. We have a lock at the mouth of the Chicago River, which is a navi- 
gation lock, and I believe that the difference between the river and the lake is 
somewhere about 1 foot when the locks are closed. 

Mr. Neau. The rate of flow in the canal and the upper reaches of the Lilinois 
River is quite slow, is it not? 

Mr. Outs. Yes; it is very slow. It travels less than 1 mile, or the current goes 
less than 1 mile per hour. 

Mr. Neat. You do recognize that a more rapid flow always has the tendency 
to act favorably toward purifying a stream of water that is going on down? 

Mr. Outs. That is correct 

Mr. Neat. What has been the experience in the cities and towns down the 
Illinois River in respect to recurrent epidemics of so-called virus infections, mani- 
festing themselves on the part of the stomach and digestive system? Do you 
have much of that down the river? 

Mr. Outs. I do not know that there are any of those adverse conditions that are 
due to the canal excepting that we do have a stream which can be improved, in 
spite of the fact that the Izaak Walton League here many years ago awarded the 
sanitary district a citation for sewage treatment and for the fine job we were 
doing in view of the fact that the stream downstate had been considerably im- 
proved and fish life was coming back in the lower stretches of the stream. We 
: still think additional diversion would help the situation. 

Mr. Neat. Do many of the communities down the river get their drinking water 
from this stream? 

Mr. Outs. No. 

Mr. Neat. They do not? 
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Mr. Outs. No. 

Mr. Nea, Then that is really not a significant factor. 

Mr. Outs. No. The main objection downstate was on account of the destruc- 
tion of fish life and the destruction of bathing facilities, and so forth; and on account 
of the noxious odors. 

Mr. NgAL. It is a well-recognized fact that a greater flow of water in that stream 
will act very definitely to purify the water from every standpoint, is it not? 

Mr. Outs. That is correct. 

Mr. Neau. Thank you. 

Mr. DonpEro. Are there any other questions by members of the committee? 

(No response.) 

Mr. DonpveEro. Thank you very much, Mr. Olis, for your statement. 

Mr. Outs. Thank you. 

Mr. Donpvero. The Chair will note that Congressman Gordon, of Illinois, has 
come into the committee room and is present, and it will be noted in the record. 

Mr. Buarnix. Now speaking in opposition to the measure we will 
have Adm. Lyndon Spencer, president of the Lake Carriers’ Associa- 
tion, of Cleveland, Ohio. The admiral asked to make a brief state- 
ment as soon as possible, because he has a noon plane to make, and 
we are hoping we will be able to accommodate the admiral, who has 
postponed his leaving since yesterday. 

Mr. Gray. I wanted to say that we have some more proponents. 

Mr. Buatntx. We will hear all of the proponents on the bill. If 
it is possible, with the permission of the committee we would like to 
hear the admiral, who I understand will have a prepared statement to 
submit. 


STATEMENT OF ADM. LYNDON SPENCER, PRESIDENT, LAKE 
CARRIERS’ ASSOCIATION, CLEVELAND, OHIO 


Admiral Spencer. I appreciate very much your kindness in letting 
me come on at this time, and also the courtesy of the proponents in 
allowing me to go ahead of them. I had not planned to be here at 
all today, and it is rather important that I get back. 

My name is Lyndon Spencer and I am president of the Lake 
Carriers’ Association, with offices in Cleveland, Ohio. 

The Lake Carriers’ Association is an organization composed of 
companies owning and operating 316 bulk cargo vessels of the United 
States flag on the Great Lakes. Vessels of the association members 
transport about 90 to 95 percent of the total commerce moving 
between United States ports, such commerce consisting primarily of 
bulk commodities, such as iron ore, coal, limestone, and grain. They 
also participate in the trade between Canada and the United States 
across the Great Lakes. 

As many members of the committee know, the Lake Carriers’ 
Association for many years has opposed legislation which would 
authorize further diversion of the waters of the Great Lakes through 
the Chicago drainage canal. Our position has not changed in this 
matter. This year, as last year, and previous years, many of the bills 
have been introduced in Congress which would authorize the State of 
Illinois, through its creature, the Sanitary District of Chicago, to 
withdraw from Lake Michigan, in addition to all domestic pumpage, 
a total annual average of 2,500 cubic feet per second of water. Some 
of these bills would provide that the.maximum direct diversion from 
Lake Michigan shall not at any time exceed a flow of 5,000 cubic 
feet of water per second. The remaining bills would place no.such 
limitation on the maximum total diversion. 
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Enactment of any of the many bills introduced this year would 
have an adverse effect on navigation on the Great Lakes. As has 
been pointed out many times before, diversion through the Chicago 
drainage canal lowers all of the Great Lakes except Lake Superior. 
A representative of the Corps of Engineers testified before this com- 
mittee last year that the diversion of 1,000 additional second-feet at 
Chicago would lower the levels of Lake Michigan and Lake Huron 
about 2 inches, and the levels of Lake Erie and Lake Ontario by 
about 1 inch. 

Since almost all of the heavily laden vessels pass through Lake 
Huron, all of the trade on the Great Lakes would be affected by the 
lowering of the level of this lake. 

To some, a reduction of 2 inches in lake levels may not seem 
significant, but it cannot be too strongly emphasized that the present 
depth of water in the connecting channels of the Great Lakes is in- 
sufficient to serve the needs of present and prospective Great Lakes 
traffic. 

On January 10, 1955, the Board of Engineers for Rivers and 
Harbors of the United States Corps of Engineers recommended, 
after extensive study, that existing channels of the Great Lakes 
above Lake Erie be deepened so as to provide a safe draft of 25.5 
feet at low-water datum. In bringing forth this recommendation, 
the Board of Engineers for Rivers and Harbors took cognizance of the 
fact that even with high water some present vessels suffer econumic 
loss because of inability to carry full loads. 

I might point out to the committee that the present channels of 25 
feet for downbound vessels and 18 feet for upbound vessels—— 

Mr. Buarnik. Is that 18 feet or 21 feet? 

Admiral Spencer. 21 feet. I am sorry. For upbound vessels. 
The low-water datum. A channel of 25 feet means about 22% feet is 
the top that the vessels can load to. There has to be some allowance 
made so that the present recommendation is that they be lowered to 
provide a safe draft of 25.5 feet, which would mean a channel depth 
of from 27 to 30 feet in depth, depending on conditions of the local 
area. It should be emphasized also from the standpoint of national 
defense the ability of Great Lakes vessels to carry full loads is an 
important factor. 

The bills under consideration could reduce existing vessel capacity 
by as much as 4 million tons per year. Even now when lake levels 
are relatively high some vessels are not able to load to capacity and if 
any of the levels fall the number of vessels affected would increase. 

While levels have been high for many years, they will go down again, 
just as they have always gone down in the 100 years in which records 
have been kept. 

Mr. ScHerer. May I interrupt for a question at this point? 

Mr. Buarnik. The gentleman from Ohio. 

Mr. Scuerer. Then this diversion of water which would reduce 
the lake level in the Chicago area 2 inches, and in the Lake Erie area 
1 inch, would only affect the shipping, however, when the lakes were 
at the lowest level? 

Admiral Spencer. No, sir; even at the present time 2 inches would 
mean 2 inches less that some vessels could load to. 

Mr. Scuerer. They are affected? 
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Admiral Spencer. Yes, sir; even with the present high water we 
have some vessels that cannot load to full depths. Those are vessels 
that have been built in the last 5 years. If it got down to low water 
datum it would affect practically every vessel in the trade now. 

Mr. Scuerer. Of course, when the lake levels reach their low level 
in the cycle, of course you could not load the ships as much as you 
load them now. 

Admiral Spencer. By that time it would affect every vessel. At 
the present time it affects only a few. 

Mr. Scnerer. The natural cycles, however, regularly affect the 
amount of tonnage that the ships can carry. 

Admiral Spencer. Nature is very kind in that regard. She gives 
us low water in winter and spring, and higher water in the summer 
on the annual cycle. 

Mr. Scuerer. But in the 21-year cycle that the previous witness 
talked about, there is a variation of how many feet? 

Admiral Spencer. Around 3 feet. 

Mr. Scurrer. Three feet of difference. 

Admiral Spencer. Yes; I do not want to put that exactly, but it is 
very close to 3 feet. It has been as much as 3 feet, and even more in 
some instances. 

Mr. Scuerer. It is very difficult for me to see how this 1 inch 
difference will affect shipping so materially. I suppose it does. 

Admiral Spencer. With the newer ships the tons of immersion, 
which is the number of tons it takes to sink a vessel 1 inch, runs pretty 
close to 100 tons. If you multiply 100 tons by the number of inches, if 
we take 1,000 cubic feet, which is 2 inches, that is 200 tons every trip 
for that vessel. The modern vessels make around 44 trips a year, so 
you have 200 tons times 44. When it gets way down it would be 
much greater than that, of course. 

Mr. Scuerer. Nature itself, by having these cycles, certainly does 
you a lot of damage. 

Admiral Spencer. Yes, sir; and I think sometimes the people in the 
lake industry must live pretty good lives because we have had high 
water everytime we have had a great national emergency. We had 
high water during the First World War and during the Second World 
War and the Korean crisis. Each time we have had high water. 

Numerous reasons have been put forward in justification of further 
diversion. Some of the bills, for example, would authorize additional 
diversion purportedly in order to— 

(1) Regulate and promote commerce among the several States 
and foreign nations; 

(2) Protect, improve and promote navigation and navigable 
waters in the Illinois Waterway and Mississippi Valley; 

(3) Help control the lake level; 

(4) Afford protection to property and shores along the Great 
Lakes; and 

(5) Provide for a navigable Illinois Waterway. 

It is difficult to see, however, how increased diversion through the 
Chicago Drainage Canal would bring about the benefits set forth 
above. Certainly no benefit to the Nation as a whole would result, 
inasmuch as any possible advantage to commerce or navigation in the 
Illinois Waterway and Mississippi Valley would be at the expense of 
Great Lakes commerce and navigation. 
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There is already sufficient water in the Illinois Waterway for navi- 
gation-purposes. That waterway was designed to operate efficiently 
on the amount of water now being diverted from the Great Lakes. 
Increased diversion would very likely be harmful because of increased 
currents. 

Mr. ScuerER. Why do you think Chicago has been so persistent in 
its effort to get the additional water? Certainly it must mean some- 
thing to them. 

Admiral Spencer. I can only express a personal opinion, which I 
will do in about 1 second, if I may, just to keep it in context. 

Mr. Scuerer. All right. 

Admiral Spencer. Additional diversion would neither control lake 
levels nor protect shore property, because it would not compensate for 
cyclical and seasonal variations. Surely it cannot be seriously con- 
tended that the bills are for any other purpose than to obtain additional 
water for flushing sewage down the Chicago Drainage Canal and 
perhaps producing power farther down the river. 

Does that answer your question? 

Mr. Scuerer. Yes. 

Admiral Spencer. That is a personal opinion. 

Mr. Scuerer. Of course, I recognize a city the size of Chicago could 
well use that water to flush that effluent down. 

Admiral Spencer. Yes, sir; I am not denying that, sir. 

Mr. Scuerer. What we do here is weigh equities, do we not, in 
deciding this question? 

Admiral Spencer. I hope so and I think so; yes, sir. 

Some of the bills would require the Secreiary of the Army to report 
to the Congress on or before January 31, 1959, on the effect of increased 
diversion on Lake Michigan and the Illinois Waterway. It must be 
remembered, however, that the full effect of such diversion on Lake 
levels would not be felt for anythin: less than 5 or 6 years. Neces- 
sarily, therefore, the result of such a study would be inconclusive. 

There is vet another aspect to be considered. If additional diver- 
sion were authorized, the Congress would be acting in violation of 
this country’s solemn treaty obligations under the Boundary Waters 
Treaty of 1909. Only last year the President vetoed a similar 
diversion bill, H. R. 3300, for the reason, among others, that Canada 
was not consulted on the proposed diversion. “Furthermore, legisla- 
tion authorizing increased diversion would have the effect of destroy- 
ing the decree of the United States Supreme Court which presently 
controls the amount of water which may be diverted into the Chicago 
Drainage Canal. That decree was entered after exhaustive con- 
sideration of the evidence and of the rights of the parties. The 
Congress should not arbitrarily invade the field of the judiciary and 
nullify its work. 

To sum up, any further diversion of the waters of Lake Michigan 
through the Chicago Drainage Canal would have an adverse effect 
on waterborne commerce on the lakes. 

Mr. Scuerer. Just to comment there, the Supreme Court has not 
hesitated in my opinion to invade on many occasions the function of 
the legislative. 

Admiral Spencer. I think I had better not comment on that. 

Mr. Scurerer. We have had some legislation by Supreme Court 
decision. 











































54 LAKE MICHIGAN WATER DIVERSION 


Admiral Spencer. Any further diversion of the waters of Lake 
Michigan through the Chicago Drainage Canal would have an ad- 
verse effect on waterborne commerce on the lakes, and would seri- 
ously impede economic progress and would impair the national se- 
curity. 

In addition, it would ignore the obligations of a treaty with another 
nation and would arbitarily set aside a decree of the Supreme Court 
of the United States. 

If | may be so bold as to make a suggestion, it would seem that in 
the orderly processes of government, the International Joint Commis- 
sion, established and maintained under the Boundary Waters Treaty, 
should first be requested to examine into and report upon the facts 
and circumstances surrounding the controversy over additional diver- 
sion through the Chicago Drainage Canal. After the Commission 
has brought forth such conclusions and recommendations as may be 
appropriate, parties to the original decree of the Supreme Court limit- 
ing diversion could petition that Court for its modificaion in accord- 
ance with the Commission’s recommendations. 

[t is believed that only in this way can the controversy over diver- 
sion which has raged for so many years finally be put to rest. 

That is all. 

Mr. Buatnix. Thank you very much, Admiral. 

Mr. Kuvezynskt. Mr. Chairman 

Mr. Buatrntk. Mr. Kluezynski. 

Mr. Kuivuczynsxri. Admiral, in the hearings of 1953, on page 11, 
Mr. Stanley was the witness. 

Admiral Spencer. Yes, sir. 

Mr. Kuuczynsxt. The President of the International Joint Com- 
mission, and also a former Senator and a governor. Mr. Angell, a 
member of this committee, and the ranking Republican member of 
the Public Works Committee at that time, asked this question: 


What significance would a withdrawal of an additional 1,000 feet have on that? 
Mr. Stanley answered: 
I don’t think the effect would be material. That is 1,500 or 2,500 feet. 


It would not lower the late levels. Now you say that the Lake 
Carriers’ Association are against this and it would lower the levels 
of Lake Michigan. 

I think we made a mistake yesterday by passing the appropriation 
bill for the Cal-Sag Canal. We are going to widen that canal to 225 
feet. Would that not take some of the water from Lake Michigan 
and lower the level? 

Admiral Spencer. I am not too familiar with it but I do not think 
it would very much, because you have the divide there, which would 
be a very small amount, I think. I am not an engineer or a lawyer 
either, but I cannot see how that would take very much out of the 
lake. 

Mr. Kiuczynski. Every member of the Illinois delegation was for 
the Cal-Sag. I am a little afraid now it may take some water from 
Lake Michigan and affect the lake carriers. 

Mr. Scurerer. Where is that canal? 

Mr. Kiuczynsxt. It is from the Sag, 16 miles west of Chicago, to 
Lake Michigan. We are going to widen that to 225 feet and steal all 
of that water from Lake Michigan. Isn’t that a shame? What will 
the Lake Carriers’ Association think of that? 
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Admiral Spencer. We did not oppose the bill, you notice. 
Mr. Kuiuczynsxi. I know you did not, but you are opposing a bill 
here that the Sanitary District of Chicago wants for all these years, 
which will not harm anybody. Downstate they are afraid we will 
flood them all. They are not afraid any more. There is no opposi- 
tion from downstate Illinois. 

Admiral Spencer. I cannot entirely agree with you that it will 
not harm anybody, because we believe it will. 

Mr. Kuvuczynski. I cannot understand the Lake Carriers’ Associa- 
tion. I am afraid we have made a mistake to put in the Cal-Sag. 
And I worked so hard, and Congressman O’Brien worked so hard to 
try to get that thing in. 

Admiral Spencer. I cannot help but think that it will be good for 
the country too in the long run. 

Mr. Kuivuczynsk1. So will lake diversion prove to be good for the 
Sanitary District of Chicago and the city of Chicago. 

Admiral Spencer. Yes, sir; but that is different from the good of the 
country. 

Mr. Dempsey. I understand you to say that if water was taken out 
of Lake Michigan to the extent desired, each ship would be penalized 
about 200 tons? 

Admiral Spencer. No, sir. Not each ship, but only the new ships 
would be penalized to that extent. 

Mr. Dempsey. How much water do they draw? 

Admiral Spencer. Twenty-five feet, 6 inches, the later ones, and 
some slightly over that. But some of the older ones do not draw any- 
where near that amount. 

Mr. Dempszny. They would not be affected? 

Admiral Spencer. They would not be affected with the high water 
now. 

Mr. Dempsey. How many new ships are there? 

Admiral Spencer. Something like 23 new ships in the last 5 years. 

Mr. Dempsey. If you keep on increasing the amount of water they 
draw, eventually they would not be able to take but half a load out of 
there. 

Admiral Spencer. It is a possibility, but I do not believe it will go 
that. far. 

Mr. Dempsey. Do you not think that the city of Chicago should 
have, or do you think that the city of Chicago should be penalized 
because some of these ship operators want to increase the loads at 
times when even nature does not permit them to take out a full load 
with the type of ships they are building? 

Admiral Spencer. We do not see how that follows, that the city 
of Chicago is being penalized. They have been penalized for many 
years, if that is the case. 

Mr. Dempsey. I think they have and I do not think we should 
continue it. I do not believe we should say because they are building 
rsa ships, that we should require more water and depth to float 
them. 

Admiral Spencer. I do not think that is a matter for me to decide. 

Mr. Dempsey. And that Lake Michigan should be governed on 
that basis. 

Admiral Spencer. You are going to affect a lot of places in addition 
to the effect,it will have on the ships. For the past few years they 
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have been complaining every year of high water and the damage it 
has done. If we get down to low water I know you will hear as many 
complaints from many of these places as you are hearing about high 
water because of the damage done there now. 

Mr. Dempsey. You made the statement that you are neither an 
engineer nor an attorney. 

Admiral Spencer. That is right. 

Mr. Dempsey. Where do you get this hydraulic knowledge that 
you give voice to? I do not understand where you get that from. 

Admiral Spencer. Where I get what from? 

Mr. Dempsey. The knowledge as to what would happen in the 
different conditions. 

Admiral Spencer. In the first place, the original information comes 
from the Corps of Engineers as to what the diversion would do to the 
lake levels. Knowing the draft of all our ships, I can very easily 
figure out how much they lose under present conditions, or at any 
other level of the lake. 

Mr. Dempsey. I was not here when you began testifying, but you 
are not representing the Corps of Army Engineers, are you? 

Admiral Spencer. No, sir. I took a statement made by the 
Army engineers last year as the the effect of the diversion. 

Mr. Dempsey. Whom do you represent? 

Admiral Spencer. The Lake Carriers’ Association. 

Mr. Dempsey. I see. Then I can understand the situation. 
Thank you very much. 

Mr. Buarnik. Are there any further questions? 

Mr. Gray. Admiral, let us take it for granted that what you say is 
true, that is, that the drawdown on the lake will be 2 inches. Is it 
your conviction that these ships operate so closely in the shallow 
depths that 2 inches would make that much difference? Do they 
operate that close? 

Admiral Spencer. Yes, sir. They load according to recommenda- 
tions made by our association to all of our members and offered 
gratuitously to people who are not our members, which is figured out 
twice a month on the existing lake levels at that time. 

Mr. Gray. Just last Sunday I had the pleasure of going down on the 
Chesapeake Bay and I asked the captain on board about how many 
feet he stayed clear of the bottom to be safe. He said, ““We never 
cet in water where we have a clearance of less than 3, 4, or 5 feet, at 
least.”” So what I cannot understand is why 2 inches would make that 
mucb difference. 

Admiral Spencer. In figuring out the drafts, which we recommend 
to our member companies, we allow 30 inches of clearance. Condi- 
tions up in the lake and on the channels are much different than they 
are even in Chesapeake Bay. We have to allow that 30 inches for 
safety. There can be a sudden rise and fall of the water. There can 
be some wind that will stir up the water and make the ship sink lower. 
So we have to make that allowance. The companies figure very 
closely on sticking to the draft we recommend. An inch makes quite*a 
difference in a number of ships. 

Mr. Gray. It would, with the exception that if they had 3 feet to 
spare I do not see how 2 inches would make any difference. 

Admiral Spencnr. But you can believe me, we keep that down to 
the very limit that we think it is safe, which is 30 inches, 
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Mr. Gray. Do you have any idea how many ships are operating 
on Lake Michigan that this would affect? You mentioned 23 new 
ships, but how many ships are operating on Lake Michigan all told? 

Admiral Spencer. No, sir. We have 316 ships enrolled in the 
association. I would guess that sometime or other during the season 
300 of those go into Lake Michigan. They are not necessarily con- 
tinuously in the Lake Michigan trade, but may go to Lake Michigan 
this week and Lake Erie ports next week. 

Mr. Gray. Would you say from your knowledge, after listening 
to the testimony over the years, that Chicago does have a sanitary 
problem? 

Admiral Spencer. I can only know what I have read in the testi- 
mony. That is all. 

Mr. Gray. You are well aware of the fact that they do have a prob- 
lem there? 

Admiral Spencer. Just from what I have read. I am not person- 
ally familiar with it at all. 

Mr. Gray. I come from the 25th District down in the southern 
part. This bill does not affect me one way or another, except I 
know a lot of people in Chicago testified to the fact that this bill is 
necessary. The only thing I cannot understand is why your asso- 
ciation would object to having a survey made to determine whether 
any damage would be caused to anyone by the diversion. 

If you are sick you have to go to a doctor to find out what your 
trouble is. I cannot understand why your association would object 
to having a survey made as to whether you would be damaged by 
the water. That is what I cannot understand as a bystander, more 
or less. 

Admiral Spencer. Yes, sir. We are going pretty much on findings 
and reports of the Corps of Engineers that this will occur if the water 
is taken out. 

Mr. Gray. Have they not also testified that they could not give a 
true picture unless they observed it over a period of 3 years? 

Admiral Spencer. I do not know if they have gone that far, but 
they said they would like to make the survey. 

Mr. Gray. They could not come to any conclusive findings unless 
they observed it for a period of years. That is their testimony, I 
think. 

Admiral Spencrer. They must have come to some fairly good con- 
clusion or they would not have testified as they did last year here 
that the diversion of 1,000 additional feet would lower the level 2 
inches in Lake Mic higan, and in Erie 1 inch. They may be a little 
bit off one way or another, but they must have had some kind of 
foundation to make that statement on. 

Mr. Gray. I understand some other people contradicted that testi- 
mony. So the way it looks there is a difference of opinion, and the 
only way to settle it is to have an actual survey made to determine 
who is right or wrong. 

I have all of the respect in the world for the Army engineers, but 
they do make mistakes on estimates too. They made an estimate in 
my district and they were way off. I think the only proper way is 
to look at this situation over a period of months and determine what 
effect it will have by actual observation. 

That is all, Mr. Chairman. 
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Mr. Buatnix. Thank you very much. 
Are there any questions on my left? 
Mr. Witrurow. You testified that the upbound vessels would draw 

21 feet? 

Admiral Spencer. No, sir. I testified that the depth of channel 
for upbound vessels was that. We have divided traffic in many 
sections of the lake. The downbound vessels follow one channel and 
the upbound vessels follow another. We have to do it for safety 
reasons. 

Mr. Wirnrow. I could not understand that variance. 

Admiral Spencer. We have it in certain sections in different 
channels—not everywhere. 

Mr. Wirurow. I see. 

Mr. Rocers. What is the approximate capacity of the 23 vessels 
which you speak of? 

Admiral Spencer. They will run from 18,000 to 22,000 tons per 
trip. 

Mr. Buatnrx. Thank you very much, Admiral. 

Mr. Wirnrow. I have one other question. 

Mr. Buatrnirx. Mr. Withrow. 

Mr. Wirarow. When the St. Lawrence Waterway is completed 
will not this certainly be aggravated at that time? 

Admiral Spencer. I do not know that I quite get what you mean. 

Mr. WirHrow. When the channels are deepened and when the 
ports are gotten in shape for the larger carriers. I presume that these 
23 vessels, when they were built, were built in anticipation of probably 
the completion of the St. Lawrence Waterway? 

Admiral Spencer. Perhaps I can answer that by saying I know of 
no present intention of any member of the Lake Carrier’s Association 
to go down through the St. Lawrence seaway, beyond Montreal 
anyway. 

Mr. Wirnrow. I see. 

Admiral Spencer. They might go that far. 

Mr. Wrrnrow. That is all. 

Admiral Spencer. Anything beyond that becomes international 
trade, and we have to compete with foreign ships, which is not easy 
to do. 

Mr. Wirnrow. Thank you very much. 

Mr. Kuvuczynsxr. Mr. Olis in his testimony included this statement, 
and we would like to have it made a part of the record. 

Mr. Buarnix. The memorandum prepared by the Sanitary District 
of Chicago of June 1955, and Mr. Olis’ prior testimony have already 
been made a part of the record. 

Mr. Gray. It is getting a little late, but there are 1 or 2 members 
of the sanitary district whom we would like to hear at this time. 

Mr. Buarnix. The next witness we have is Mr. Albert J. Meserow 
of Chicago, representing the Association for the Protection of Great 
Lakes Property, Inc. 
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STATEMENT OF ALBERT J. MESEROW, COUNSEL FOR THE ASSO- 
CIATION FOR THE PROTECTION OF GREAT LAKES PROPERTY, 
INC. 


Mr. Meserow. My name is Albert Meserow. I am an attorney 
from Chicago, representing the Association for the Protection of Great 
Lakes Property, Inc., which is an organization composed of many 
of the waterfront property owners from the States of Wisconsin, 
Illinois, Indiana, and Michigan. We are in favor of this bill. 

In order to save the time of the committee, I would like permission 
to incorporate in the record my statement made before this committee 
in 1953, in the 83d Congress, appearing on pages 65 to 74 of the record. 

Mr. Blatnik. Without objection, it is so ordered. 

(The previous testimony referred to above is as follows:) 


STATEMENT OF ALBERT J. MESEROW, COUNSEL, ASSOCIATION FOR THE PROTECTION 
oF Great Lakes Property, INc. 


Mr. MeseErow. If the committee please, I appreciate the opportunity to be 
here. My name is Albert J. Meserow. I am an attorney and am here as counsel 
for the Association for the Protection of Great Lakes Property, Ine. It is an 
organization composed of lakefront property owners from the States of Michigan, 
Wisconsin, Indiana, and Illinois. 

I appeared before this committee at a previous hearing in 1952. At that time 
I told in detail of the sufferings and plight of the lakefront property owners by 
reason of the high levels of the lake. I regret to say that the lakefront property 
owners have had no relief of any kind from any agency of any government since 
that time or prior thereto. 

We are very much in favor of this bill, and we ask that the diversion be in- 
creased, not by 1,000 feet but by 10,000 feet per second—the maximum capacity 
of the Illinois Waterway. We are interested in lowering the lake levels. Any- 
thing that will lower the levels—and this diversion will—will be beneficial to 
these property owners. 

The question was raised by the gentleman from Ohio about the stand of these 
people in a newspaper. I want to say this: I have communications from property 
owners from all of these States for the past 2 years. And, although the officials 
of the States, the governors and attorneys general, and the commissions and 
board of all these States that control water are traditionally opposed to diversion, 
the people and their constituents are in favor of it; and they cannot understana 
why their officials are opposed to diversion. 

I would like, if the committee please, to incorporate in my statement here the 
statement I made before this committee in 1952, which appears on pages 99, 100, 
and 101, and so on. 

Mr. DonpvErRo. Without objection, it may be incorporated in the record. 

(The statement of Mr. Meserow, made before the Public Works Committee of 
the House of Representatives in 1952, is as follows:) 

“‘My name is Albert J. Meserow. I am an attorney. I am not an assistant 
attorney general. I am a former assistant attorney general of Illinois and I 
handled the lake diversion litigation in the United States Supreme Court in 1941, 
but I appear here as the counsel for the Association for the Protection of Great 
Lakes Property, Inc. It is a not-for-profit corporation that was recently or- 

anized, and its members are lake-front property owners from the States of 
Visconsin, Illinois, Michigan, and Indiana. 

“We are in the midst of getting more members every day from other Great 
Lakes States. We are in favor of this diversion bill, or all of these bills, not for the 
many worthy reasons you have heard yesterday and today, such as clean streams, 
fish life, navigation, and other reasons which are very worthy, but there is a pri- 
mary reason as to why these bills should be passed immediately. That is to 
protect the property that has been damaged along the Great Lakes by the high 
levels and the storms that ensue. 

“T think that that should be the primary consideration of this committee in the 
passage of this bill. We are not so much concerned with the Illinois Waterway 
as we are with lowering the levels of Lake Michigan. 
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“You have heard several statements made that taking out an additional 2,000 
cubie feet per second would lower the levels about 1% inches. That is a hypo- 
thetical result that the engineers estimate. If it is true we feel, and the property 
owners feel, that an inch and a half or an inch and three-e ‘ighths lower is better 
than an inch and three-eighths higher. 

“We want to say that we are in favor of not only 3,500 cubic feet per seeond, but 
10,000 cubic feet per second. 

“Congress can by immediately authorizing an increase of 10,000 cubic feet per 
second get those levels down about 6 inches, or maybe more. Six inches would 
mean an awful lot to these property owners, who have been clamoring for some 
re lief. 

“Gentlemen, these property owners have come to the local city attorneys and 
councils and aldermen. They have gone to their State legislators and the mayors 
and governors, and have gone to everybody in the Army engineers as well, and have 
gotten no relief. They must have some relief and they must have it fast. The 
engineers tell me that the lake levels are increasing and by the end of this year 
they will probably be a foot or more higher. The storms there take place in the 
spring and in the fall. If those levels increase another foot and we have these 
storms in October and November, there will be millions more in damages unless 
Congress acts immediately to give the maximum amount of diversion down the 
Illinois Waterway. 

“T would like to point out to you just a few instances of some of the things that 
are happening. A Congressman, whose name I have forgotten, asked the ques- 
tion, Why are the people of Cleveland in favor of these bills? It is a very simple 
answer. If the Congressman could only see the damage being done by these 
high levels, they could readily see why these Creat Lakes States of New York, 
Pennsvivania, Ohio, Michigan, Wisconsin, and Minnesota, who have for 30 to 
4 years been against diversion, have suddenly now turned in tavor of diversion. 
It is because their constituents—the citizens of this country—and their homes 
are falling into the lake. 

“T will give you one instance in the city of Evanston. A man had a home there. 
He was an executive. He had a $60,000 home on the lake. He had a big, thick 
concrete seawall there. Last November in the storms the water came up so high 
that he had to employ 40 men to place sandbags around his house, and Congress- 
woman Church, who was the Congresswoman in his district, helped him move. 
He had to move his entire 8- to 10-room house out of there and live in a hotel 
because bis whole home was surrounded like an island by water. Since that 
time he moved back and spent something like $10,000 to build jetties and take 
protective measures to protect hi: home. 

“Northwestern University, whien has a long strip along Lake Michigan, lost 
over 200 feet of its shore. Loyola University likewise. It is not just confined to 
homes. There have been many homes where the foundations have been cracked. 
There was one apartment building in Chicago where they had a 50-foot beach 
at one time. That beach 1s entirely gone and the water is right up to the founda- 
tion. When the waves come, it has cracked the foundation to the point where 
the owners are afraid to permit their tenants to live in that building. 

“The streets of the city of Chicago have been washed away by the waves, As 
you all know, our Lake Front Drive is periodically closed every time there is a 
hign wind that comes up because the entire lake front is flooded. That is all 
because of these high levels. 

“Tt is not only affecting the property owners, but we have enormous beaches in 
Chicago and Wisconsin and Michigan, and they, too, have been washed away. 
We have an Oak Street Beach in Chicago that would ordinarily accommodate 
150,000 people on a hot summer’s dav. Now there is hardly any sand left, and 
I do not think it would accommodate 10,000 people. The same is trne on the 
shores of Lake Michigan, where you have in Michigan all these summer homes 
and hotels. They have fallen into the lake. 

“One of our members had to move his summer home back 200 feet from the 
shoreline. 

“T had a good friend, a woman editor of one of our Chicago papers, who told 
me she has a home in Indiana. It is a@ permanent home. She has worked for 
about 40 years and saved up her money and bought this home. She says now the 
high water is washing away her entire beach, and the home will be ruined and 
all her savings lost. 

“T am pointing out a few of these instances, which can be multiplied by hun- 
dreds. In my opinion, the damage that has been done by the high levels on the 

Great Lakes is in excess of $100 million, and I think that is conservative. 











































































LAKE MICHIGAN WATER DIVERSION 61 


‘People are spending and have to spend ten, twenty, thirty, forty thousand dol- 
lars and some have spent $60,000 to protect their property. 

“‘Gentlemen, these people need relief now. They do not need surveys. The 
Army engineers is a very competent organization. When they are approached, 
they continuously say, ‘We are going to make a study.’ That is not what the 
people need. We have had enough studies. We need immediate relief, and Con- 
gress can do it without 1 cent of cost to the taxpayer, and it can be done in 
5 minutes by merely increasing the diversion. 

“T have just a few pictures I would like to leave with the committee for their 
records to show some of the damage that has been occasioned by this. This is 
only of two properties. The one with the sandbags is there also. I also have a 
news clipping from the Chicago Tribune of November 8 showing some of the 
effects of the waves which I would like to leave with the committee. 

‘May I also say that I communicated with Gov. Henry F. Schricker, of the State 
of Indiana, about this pending lake diversion biil that was introduced by Illinois 
Congressmen. I wanted to get his support. I am pleased to say that Governor 
Schricker, of Indiana, wrote me saying he would be in favor of the diversion 
bill and would give the support of the State of Indiana to the diversion bill. I 
have a copy of that letter, not with me, but I would like to send it in for the 
record, if I may be given that permission, Mr. Chairman. 

“Mr. Macurowicz. Without objection, the letter may be made a part of the 
record when it is received by the committee. 

“May I ask, in that connection, have you also contacted the Governor of 
the State of Michigan? 

“Mr. Meserow. No; I have not. 

“Mr. Macurowicz. Have you any knowledge as to his views on this legislation 
or the views of the Michigan Legislature? 

‘““Mr. Meserow. All I can say is that there are many, many good constituents 
along this lake front. They are vitally concerned and vitally interested in 
increased diversion. 

“Mr. Olis mentioned to you about the Governor’s Lake Conference Committee 
of Illinois. I would like briefly to comment on that committee’s activities. I 
acted as secretary of that committee. It was a nonpartisan committee and Mr. 
Olis was chairman. We made a very, very thorough study for a period of 4 years 
of the general diversion question and its pros and cons. We heard representatives 
from all of the Great Lakes States and from all over. I want to say this: We 
prepared a report in which we recommended increased diversion to the extent 
of 3,500 cubic feet per second. I would like the opportunity to introduce in the 
record this final report of this committee. 

“Mr. Macwrowicz. Without objection, it may be included in the record. 
“(The document referred to is as follows:) 


‘ ‘Pinan REporT OF THE GOVERNOR’S ComMITTEE To Stupy LAKE MICHIGAN 
DIVERSION 


“ ‘This five-member committee was appointed on January 23, 1947, by Dwight 
H. Green, then Governor of Illinois, to study the advisability of increasing the 
diversion of water from Lake Michigan through the Illinois Waterway. 

“ ‘Anthony A. Olis, of Chicago, was appointed chairman of the committee; At 
torney Albert J. Meserow, of Chicago, secretary; Ralph Morgan, of Peoria; Com- 
missioner Oscar Hewitt, of Chicago; and Thomas B. Casey, of Springfield. 

‘“ *The committee was charged with the responsibility of assembling all the 
data pertaining to Lake Michigan diversion through the waterway, of conducting 
public hearings in those areas primarily interested in the problem, of consulting 
with all available technicians and experts, and of formulating a program in 
regard to diversion which would be in the best interest of the State of Illinois. 

‘« “Tn the ensuing 4 years the committee has held 18 meetings and public hear- 
ings, studied and heard numerous technical opinions, heard representatives from 
the 6 Great Lakes States, and obtained the view of organizations and city officials 
in downstate Illinois as well as Chicago. 

‘“*The committee’s findings and conclusions follow. 


sce 


I. DIVERSION HISTORY 





‘** Water has been diverted from Lake Michigan into the Illinois River water- 
shed since 1848, when water was pumped from the South Branch of the Chicago 
River into the Illinois and Michigan Canal to answer the navigation needs of 
the canal. 
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‘“‘ * After 1857 the growing city of Chicago dumped its sewage into the Chicago 
River in order to avoid pollution of Lake Michigan, the source of its water 
supply. Starting in 1865, Chicago arranged with the I. and M. Canal commis- 
sioners to pump water from the river into the canal specifically for sanitary 
purposes. This pumpage stimulated the sluggish flow of the Chicago River, 
drew fresh water from the lake, and alleviated to some extent the noisome 
condition of the river. 

‘“‘ “From 1870 and a population of 299,000 to 1900 and a population of 1,699,000, 
Chicago pumped most of its sewage into the I. and M. Canal where it settled 
and did little to affect conditions on the lower Illinois River. 

‘“*The drainage canal was opened in 1900 and the rate of diversion was in- 
creased to 4,000 cubic feet per second—more than four times the previous rate 
of diversion. By 1920 the canal was receiving the sewage of 3,000,000 people 
and industrial wastes equivalent to the sewage from another 1,000,000. 

““*To handle this load the diversion rate was progressively increased until it 
reached 7,200 cubic feet per second in 1922. The net result was to flush un- 
treated wastes down the river as far as Lake Peoria, creating an unwholesome 
condition in the river. 

‘*¢This policy—destined to continue without material modification until 1930— 
was forced on Chicago by its rapid growth, industrial as well as populationwise 
and the unprecedented problems in connection with scientific tretment of the 
wastes. 

‘* ‘Those communities along the lower stretches of the river although contribut- 
ing proportionately the same amount of pollution of the waterway—understand- 
ably were aroused at the complete despoilation of the stream. 

‘“‘ ‘Meanwhile, in 1909, the engineers of the Sanitary District of Chicago had 
started wrestling with the problems of artificial treatment of Chicago’s sewage. 
The construction program of the proper facilities was slow in getting under 
way and the first sewage-treatment plants of any consequence were not placed 
in operation until 1922. 

“ “By 1930 the sanitary district had put in operation two more large treatment 
plants which removed more than one-fourth of all sewage pollution from domestic 
pumpage originating in the district. 

‘In the meantime, six Great Lakes States—Wisconsin, Michigan, Minnesota, 
Ohio, Pennsylvania, and New York—with Canada as an interested observer, 
had petitioned the United States Supreme Court to restrain the sanitary district 
from unreasonable diversion of water from the Great Lakes-St. Lawrence water- 
shed. Their action was based on the contention that such diversion lowered lake 
levels damaged dock facilities, and retarded shipping on the Great Lakes. 

“On April 21, 1930, the Supreme Court entered a decree ordering the sanitary 
district to reduce its annual average diversion from Lake Michigan to 1,500 
cubic feet per second on and after December 31, 1938. In addition, the sanitary 
district was bound by the decree to complete sewage-treatment facilities for all 
wastes originating in the district. 

‘* ‘The depression and World War II hampered the construction program of the 
sanitary district, but at present the $200 million program is 95 percent com- 
ae sewage is being treated, and the practical limit of effectiveness has been 
reached. 

** ‘Tt was of particular interest to the committee to note that the Supreme Court 
edict setting the arbitary limit of 1,500 cubic second-feet is open to modification 
and that the Court, while reserving jurisdiction of the matter, emphasized 
further that Congress has jurisdiction over navigation and navigable streams. 





** 7. OBJECTIONS 


‘“« “The principal objections to an increased diversion rate from Lake Michigan 
into the Illinois waterway appear to stem from the following sources: 

‘* “1. Canada, which has attempted to create an international issue of diversion 
and has found the United States State Department since 1933 a willing tool, 
although the waters of Lake Michigan are entirely within the borders of the 
United States. 

‘* ‘2. The cities of Peoria and Beardstown which went on record with the com- 
mittee as fearing that increased diversion would create an additional flood hazard. 

‘“« «3. A few down-State citizens who, ignoring the Sanitary District of Chicago’s 
$200 million treatment works, denounce the whole matter as a ‘Chicago scheme’ 
to flush its sewage down the river. 

‘* ‘4. Several sportsmen’s groups which fear further pollution of the river. 








it- 


2d 
re. 
ler 
ed 


nt 
tic 


ta, 
er, 
ict 
er- 
.ke 


ry 
900 
ry 

all 


the 
ym- 
een 


urt 
ion 
zed 


gan 


sion 
‘ool, 
the 


om- 
ard. 
1Zo’s 
ome’ 


















LAKE MICHIGAN WATER DIVERSION 63 


“« ‘5. Barge operators on the waterway who contend that any increase in the 
diversion rate will increase their costs. 

‘““ “6. The Great Lakes States, which brought the original action in the supreme 
court, although several groups from these States testified the high level of the 
Lakes in recent years has caused considerable property damage and they would 
welcome increased diversion at Chicago. 

‘“« «7, Several Eastern States which charged the additional diversion was being 
sought to increase the output of electricity and power. 

‘* “All of the experts who testified before the committee indicated that the 
volume of water diverted through the Chicago River can have no appreciable 
effect on lake water levels which appear to rise and fall in cycles. 


ie 


Ill, FOR INCREASED DIVERSION 





‘Tn general, the proponents of increased lake diversion are those who live in 
proximity to the sanitary canal, those who are interested in improving the 
condition of the waterway, and such agencies as the United States Public Health 
Service, the city of Chicago Water Department, and other organizations.! 

“‘ ‘Chicago water engineers informed the committee that during storm periods 
the low rate of diversion permits the Calumet River with its industrial waste 
load to back up into the lake not far from the source of the South Side’s water 
supply. While a city of Chicago filter plant is in operation on the south side, 
the condition can become far from wholesome 

‘“ *The sluggish nature of the Chicago River and the sanitary canal at the present 
diversion rate has lowered the oxygen content of the water to the vanishing point. 
This situation accounts for the most part, according to committee witnesses, 
for the foul odors which plague residents along the upper part of the waterway 
during hot spells, as far down as Joliet. 

““ “Also in favor of increased diversion are those sportsmen’s groups which have 
made a thorough study of the problem and have learned that an increase in the 
rate with fresh water will improve the nature of the waterway to the point where 
it will sustain fish life. 


t law, 


IV. STATE BOARD CONSULTED 





“In view of the technical aspects of the many problems involved, this com- 
mittee asked the Illinois State Water Resources and Flood Control Board to make 
a study and report the effect on the Illinois waterway of an increase of 2,000 
cubic feet per second from Lake Michigan. 

“This board is composed of the heads of the following departments of the State 
of Illinois as well as their engineers and consulting specialists: Division of public 
wots and buildings, conservation, agriculture, registration and education, and 

ealth. 

** ‘After a full investigation and study that board’s report ? contained the follow- 
ing conclusions and recommendations with respect to an increase of 2,000 cubic 
feet. per second diversion from Lake Michigan into the Illinois waterway. 

‘* *Conclusions.—1. That it would promote the general welfare of the State of 
Illinois, and particularly the inhabitants of the Illinois River Valley, if the waters 
of the river were at all times of a quality sufficient to sustain fish life and avoid the 
creation of a nuisance. 

*« 2. That the minimum desirable specification for such a water, by present-day 
standards, is that it should contain at least four parts per million of dissolved 
oxygen. 

“3. That, when the sanitary district of Chicago has achieved the points of 
treating all sewage and industrial wastes to an efficiency of 90 percent, it appears 
that 2,000 cubic feet per second additional diversion of Lake Michigan waters in 
addition to the present 1,500 cubic feet per second now authorized will be necessary 
if the quality of water specified in conclusion No. 2 is to be achieved. 

“ “4. That from data available an increase of 2,000 cubic feet per second would 
raise river stages for average flows from 0 to 1.2 feet and for low flows from 0 to 
1.6 feet. The most pronounced increases occur in the tail water regions of the 
various dams, particularly those dams at La Grange and Peoria. 

“5, That these increased stages would cause increased pumpage costs in drain- 


age and levee districts on the lower river to the estimated amount of $7,725 
annually. 





1 List of organizations on file with committee secretary. 
* Complete report with all supporting data on file with committee secretary. 
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“*6. That currents in critical sections of the river will be increased by varying 
amounts, the estimated maximum increase for average conditions being 0.45 
of a mile per hour for the canal immediately below Lockport. 

“ *7. That the effects of the suggested increased diversion will be primarily 
evident in the Lockport, Brandon Road, and Dresden Island pools. 

***8. That there is not at hand at the present time sufficient data to definitely 
evaluate the degree to which the proposed increase in diversion will improve the 
dissolved oxygen content of the lower river, i. e., below Peoria, though it may 
be concluded that the maximum beneficial effects in dissolved oxygen content 
will be apparent in the Brandon Road and Dresden Island pools and may be 
expected to improve conditions in the lower river. 

“9. That, assuming complete treatment of sewage, no flushing of putrescrible 
sludge into the lower river will result from the suggested increase in diversion. 

‘**10. That the effect of increased diversion on fish life may be expected to be 
generally beneficial, that is to say the limits of suitable environment for fine 
fish will probably be extended upstream. The degree to which this will be 
attained can only be determined through further study and actual experience. 

‘**11. That the proposed increase in diversion will have no effect on the general 
health of the valley. 

«12. That no detrimental effect can be expected from the increased diversion 
on municipal and industrial water supplies. 

““*13. That, as a result of the studies necessary for the preparation of this 
report, there is indicated a need for the establishment under this board of a 
long-range over-all program for the investigation and study of the need for 
increased diversion and its effects. 

“* * Recommendations.—1. That any approval by the State of any move on the 
part of the Chicago Sanitary District looking toward an increase in diversion 
from Lake Michigan be predicated on the complete treatment of all sewage 
arising in the district to the maximum efficiency attainable within the method 
of treatment adopted. 

«2. That upon the completion of Chicago’s projected sewage treatment plants 
the suggested increase of 2,000 cubic feet per second be accepted as acceptable 
subject to revision in the light of revised data. 

“3. That the State will assume no direct or contingent liability for any 
damages to persons or property as a result of the 2,000 cubic feet per second 
increase in diversion and, further, that these recommendations are not to be 
construed to relieve the sanitary district of Chicago of any liability for damages 
resulting from the increase of water from Lake Michigan. 

‘ ‘4. That the technical agencies of the board are hereby authorized and directed 
to continue the investigation now started with the view of establishing a body 
of data adequate for development of final conclusions and recommendations in 
the future. 

«5. That, in the event of any increase in authorized diversion, that over-all 
control or budgeting of the total annual diversion available rest in the State 
water resources and flood control board. 

“tv. FINDING OF THIS COMMITTEE 

«1. Inereased diversion would not increase the flood hazard in the lower 
sections of the waterway to any appreciable extent. 

‘« *2. In view of the complete treatment of the sanitary district’s sewage facil- 
ities, pollution of the waterway has been cut to a minimum and increased diversion 
would restore it to a wholesome condition by raising the oxygen content of the 
water and diluting the excess nitrogen. 

«3. The increase in the current of the stream would be so slight it would not 
have any material effect on the costs of the barge operators. 

‘‘4. Restoration of the waterway to a wholesome condition would provide 
relief for more than a million of our citizens along the upper reaches of the water- 
way who at present are plagued by the malodorous conditions caused by the 
sluggish flow. 

‘5. The object of the proposed increase in lake diversion is not to provide 
increased hydroelectric facilities. 

** “6. Canada has no proper interest in the amount of water diverted from Lake 
Michigan which lies entirely within the United States. 

‘« «7. Tnereased diversion would have little or no effect on lake levels. 

‘« «8. The matter of diversion from Lake Michigan is properly the responsibility 
of the Congress of the United States, notwithstanding that the United States 
Supreme Court has reserved jurisdiction of certain phases of the problem. 
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* ‘vI, COMMITTEE RECOMMENDATIONS 
“In view of the foregoing and the technical and expert opinion which supports 
these findings, this committee recommends that proper legislation be introduced 
into the Senate and House of Representatives of the Congress of the United 
States forthwith, and that this legislation establish the diversion rate from 
Lake Michigan into the Illinois Waterway at an annual average of 3,500 cubic 
feet per second, in addition to domestic pumpage, and that some provision be 
made for reviewing the diversion rate periodically in order that it may be adjusted 
to the best interest of the people of the State of Illinois’ 

“Mr. Mrserow. One more point, if you gentlemen please. Im previous hear- 
ings the question of congressional jurisdiction over lake diversiom has been raised 
by the oppenents. In that connection, before the Supreme Court they say that 
only Congress and not the Supreme Court has the jurisdiction. When they 
come before Congress they say only the Supreme Court has jurisdiction of this 
question and not the Congress. I would like to read about three lines from the 
1930 decree entered by the United States Supreme Court. 

“Mr. Macnrowicz. I would suggest, if possible, you make that as briet as you 
can because both Mr. Dondero and myself are vitally interested in the bill which 
will be brought up before the House in the next few minutes. 


“Mr. Kiuczynskt. Mr. Chairman, I have another witness who will just take 
a few moments. 


“Mr. Mresrerow. It reads as follows: 

“*These requirements as between the parties are the constitutional right of 
those States subject to whatever modification they hereafter may be subjected 
to by Congress acting with its authority.’ 

“There are a couple of other places here where it is held all action of the parties 
and the Court in this case may be subject to any order Congress may make in 
pursuance of its constitutional powers. So the Court recognizes Congress does 
have power on this question. 

“Mr. Macnrowicz. I did not mean to cut you short. We arc pertectly v illing 
to have you come back in the afternoon. I just wanted to call your attention 
to that fact. 

“Mr. Mreserow. Thank you very much. 

“Mr. Macnrowicz. The photographs will be received in the files.” 

Mr. DonpERo. Mr. Meserow, have you an estimate, or any compilation of the 
damage done by the high water of the lakes in the last 2 years? 

Mr. Meserow. The Army engineers made a study of the spproximate damage 
on Lake Michigan, and their figure was $65 million. I think it is conservative 
because they did not go into most of the sources that I had, and I think my esti- 
mate is $100 million on Lake Michigan alone. 

I want to bring out these two new factors to this committee that were never 
heard before. Since this committee met last year I had occasion to attend a hear- 
ing of the International Joint Commission in Sault Ste. Marie, Mich., at which 
your honorable chairman was present. The reason why this Commission held a 
hearing in Sault Ste. Marie was the fact that the gates at Sault Ste. Marie, on the 
St. Marys River—there are 18 gates which divide Lake Superior and the St. 
Marys River and stop the flow into Lakes Michigan and Huron—these gates, 
immediately after the steel strike was ended, were opened, and it caused a flow of 
117,000 cubic feet per second to flow from Lake Superior through the Soo locks into 
Lakes Michigan and Huron. 

The property all around there was flooded, and your chairman will so testify 
because he saw it. The property owners lost their property, and docks and ship- 
yards, gravel and coal companies along the shores were all flooded out. 

So the Commission kindly held a hearing to hear these property owners. 

I appeared on behalf of the property owners on the lower lakes—Lakes Michigan 
and Huron—and I told the Commission of the plight of the property owners, but 
I am sorry to say the International Joint Commission did absolutely nothing 
about it. 

The question was raised here and asked of one of the witnesses about the reason 
for the high levels of the lakes. There are certain reasons, such as excess of rain- 
fall and lack of evaporation, and those matters over which man has no control; 
but there is one matter over which man has control, and that is the flow from 
Lake Superior into Lakes Michigan and Huron. 

I have here the figures from the Army engineers. In August of 1952 the flow 
from Lake Superior through the St. Marys River and the Soo locks into Michigan 
and Huron was 117,270 feet per second. Think of it, gentlemen; 117,000 feet of 
water flowing from Superior into Michigan, and here is the State of Illinois which 














































































































































































































































LAKE MICHIGAN WATER DIVERSION 


for 40 years has been asking for a measly 1,000 feet of water and is having this 
difficulty in getting it. 

You wonder why the levels are high. Lake Michigan can be compared to a 
bathtub. You have flowing into it 117,000 cubic feet per second, and flowing out 
1,500 cubic feet per second. What happens? The level rises and it is going to 
overflow; and that is exactly what is happening. Certainly the State of Illinois 
is entitled to one-eightieth of the amount that is coming out of Lake Superior. 

I want also to point out to this committee why Lake Superior’s level is high, 
Why is it necessary for the International Joint Commission, composed of members 
from Canada and the United States, to cause this to flow from Lake Superior into 
Lake Michigan? I have here a letter from Col. Arthur C. Gromley, colonel of the 
Corps of Engineers in charge of the Sault Ste. Marie locks. 

In Canada there are two rivers that normally flow north into the Hudson Bay, 
but their flows were reversed into Lake Superior for power purposes, and for 
power purposes only. 

One river is the Ogokie River. In the month of May the Ogokie put into Lake 
Superior 3,480 cubic feet per second, and the Longlake River put in, in the month 
of May, 1,795 cubic feet per second, or a total of 5,275 cubic feet per second. 
Now, think of it—5,275 cubic feet per second flowing from Canadian rivers into 
Lake Superior and causing Lake Superior’s waters to rise. 

Lake Superior water has to go out, and where does it go? Into Lakes Michigan 
and Huron. And who suffers? All of these thousands of lakefront property 
owners; people who cannot have their beaches and bathing anymore because 
they are washed out and whose houses are falling into the lake. Northwestern 
University lost 200 feet of its lakefront. We had a storm a week ago in Chicago— 
a severe windstorm and thunderstorm—and the damage was terriffic because of 
the water levels in the ensuing storms. 

I say this committee and the International Joint Commission should give con- 
sideration to these property owners. The citizens of the United States should 
come first and not the Canadian power interests. 

The second thought I want to inject to this committee is this: There have been 
questions asked as to what happens in times of low levels. There is just as much 
harm from the excessive low levels as there is from the high levels. I know that 
the sanitary district and every group and every interest and every State—Iilinois 
at least—would be in favor of some sort of pact between the States—between 
the six Great Lakes States of New York, Pennsylvania, Ohio, Michigan, Wisconsin, 
Indiana, Minnesota—and Canada to form some Commission in which these 
States control the levels of the lakes, both in high- and low-water times. 

It can be done with a minimum amount of cost. And I think, Mr. Chairman 
and gentlemen of the committee, that the opposing States, who have opposed 
diversion for the past 40 years, will now be agreeable to such a pact. 

That is all I have tosay. Thank you. 

Mr. Donpgero. Are there any questions from the left? 

(No response.) 

Mr. DonpEro. Any questions from the right? 

(No response.) 

Mr. DonpgErRo, Thank you very much for your statement. 

Mr. SHEEHAN. With your permission I would like to have included in the 
record the fact that there are three other elected officials from the sanitary district 

resent here and who will not be heard unless you want them: Mr. J. B. Martin, 
Mr. John Henneberger, and Mr, William Nordburg. 

For the information of the committee, there are 9 elected officials of the Sanitary 
a of Chicago, 3 Democrats and 6 Republicans, and all 9 are in favor of 
the bil 

Mr. DonpErRo. Their presence will be noted in the record to show that they 
are here and their personal interest in this hearing before the committee. 

If there are no other witnesses to be heard this morning, the committee will 
stand adjourned. 

Mr. Sranuey. In fairness to the International Joint Commission, Mr. Chair- 
man, I would like to state that that matter of allowing 100,000 cubic feet per 
second to pass through the control gates was in order to hold the level of Lake 
Superior to the point that had already been determined by the control board. In 
order to do that they let this water through. 

The people below complained. The water level did raise somewhat. This 
Commission, upon receiving that complaiut and application, did not wait to go 
on a train. We flew up there and had a complete hearing, and found that that 

diversion had not affected the level of Lake Michigan materially. 
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We changed the flow of the water through these control gates to the entire 
satisfaction of the people concerned who were there and expressed their apprecia- 
tion of the work the Poariaion had done for their immediate relief. 

Mr. Warts. Mr: Chairman, before we adjourn I want personally to welcome 
Commissioner Stanley here. He comes from my home State and has had a long 
and distinguished career in public service. He served as Governor of Kentucky 
and United States Senator, and is now Chairman of the International Joint 
Commission. It is a real pleasure to have you here this morning, Mr. Stanley. 

Mr. DonpveEro. I think we all say to you, Mr. Stanley, few men can claim a 
record of public service that can compare with yours. 

Mr, STaNuey. Thank you. 

Mr. DonpERo. The committee will stand adjourned. 

(Whereupon, at 11:40 a. m., the committee adjourned until 10 a. m., the 
following day, Thursday, July 16, 1953.) 

Mr. Mesrrow. If the chairman and the members of the committee 
please, there is a lot of controversy on the effect of diversion on lake 
levels. My organization feels anything taken out of the lake will be 
beneficial to the property owners because it means lowering the level 
of the lake. We feel it is like a bathtub. You pull out nn stopper 
and the water level goes down. Whether it is a half an inch or 2 
inches, or five-eighths of an inch, is immaterial, because we feel that 2 
inches off is better than 2 inches on the top of the level of the lake. 

For the past 4 years the level has been high and it has been increasing 
in height. It almost reached the 1952 level at the present time. The 
Army engineers in the Chicago district and Mr. Ramey, an authority 
on lake levels, feel the levels of Lake Huron and Lake Michigan will 
continue to be high for the next 3 years. The committee should keep 
in mind that this bill is not an absolute bill which says that we shall 
permanently have increased diversion, but it is merely a study. It 
is an experiment. 

Mr. Olis told you that he and the district, that is, the Sanitary 
District of Chicago, the proponents of the bill, are willing to abide by 
the results of the Army engineers’ study for a period of 3 years. It 
may be beneficial or do a lot of harm, or some good. We do not know. 
But this bill is merely authorizing a study to be made. 

In my statement before this committee previously I told of the 
plight of some of these property owners. They lost their beaches. 
The bluffs around the northern suburbs of Chicago are falling into 
the lake. Houses have fallen into the lake. Northwestern University 
lost 200 feet of its shoreline. The shore of Lake Michigan used to 
have a fine beach. It has all been completely wiped out by the high 
levels of the lake. 

Some of the Great Lakes States, which are traditionally opposed 
to lake diversion, come here and oppose the bill. The officials of 
those States oppose the bill, but I have hundreds of letters from the 
property owners, who are their own constituents in those States, who 
are in favor of this bill. From the city of Cleveland and the city of 
Milwaukee of the State of Wisconsin, which is one of the greatest 
opponents of the bill and one of the leaders. Some of the most 
active members of my association are from the city of Milwaukee. 
They are the people who live along the shoreline. 

You will hear from Mr. Naujoks, one of the opponents here, that 
the Supreme Court has sole jurisdiction over this problem. I 
happened to participate in the United States Supreme Court case 
in behalf of Illinois in opposition to Mr. Naujoks. Every time the 
matter comes up before the Supreme Court—and it has been up there 
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2 or 3 times—Mr. Naujoks contends that the Supreme Court does 
not have jurisdiction, but Congress does. When there is a bill before 
Congress he says the Supreme Court has jurisdiction. 

You will find in my statement, which is now in the record, that the 
United States Supreme Court decree reserves jurisdiction to the Court 
to modify the decree, but directly emphasizes the fact that Congress 
has sole jurisdiction governing this problem. 

Mr. Scuerer. May I interrupt? 

Mr. Meserow. Yes. 

Mr. Scuerer. I am not too familiar with that decree, but does not 
the Supreme Court retain jurisdiction over this problem in the event 
Congress does not act? 

Mr. Meserow. That is right. 

Mr. Scuerer. The Supreme Court decree cannot possibly prevent 
Congress from passing new legislation as long as such legislation is con- 
stitutional. 

Mr. Meserow. That is correct. The question of Canada and its 
rights was raised on this problem. I would like to mention for the 
benefit of some of you members the Ogokee project. There were two 
rivers in the southern part of Canada north of Lake Superior—the 
Ogokee and the Long Lac Rivers. The Ontario Hydroelectric Power 
Commission of Canada reversed the flow of those two rivers into Lake 
Superior for power purposes. Mr. Olis told you 5,000 cubie feet was 
the flow into the Lake. There are times when 7,500 cubic feet per 
second flows into Lake Superior. That raises the level of Lake Su- 
perior and when it gets too high they open the gates at Sault Ste. 
Marie and permit the water to run into Lakes Michigan and Huron. 

I have the records of the Army engineers that show during the 
summer months almost every year 125,000 cubic feet per second flows 
from Lake Superior into Lakes Michigan and Huron. That is 125,000 
cubic feet per second. 

This bill you are considering asks for a measly study of an additional 
1,000 cubic feet per second. There is no question but that the levels 
of Lakes Michigan and Huron are raised by the 125,000 cubic feet per 
second, and most of it coming from Canada. 

Mr. Scuerer. Was that inversion by Canada approved in any way 
by the United States? 

Mr. Mesrrow. Through the International Joint Commission. 

Mr. Scuerer. They approved it? 

Mr. Mesrerow. Yes. You have heard about this bill possibly vio- 
lating the 1909 boundary treaty with Canada. I would like to read 
briefly from article 8 of the 1909 treaty with Canada. 

The following order of precedence shall be observed among the various uses 
enumerated hereinafter for these waters, and no use shall be permitted which 
tends materially to conflict with or restrain any other use which is given preference 
over it in this order of precedence: 

(1) Uses for domestic and sanitary purposes; 

That is the very first purpose, and that is the purpose of this bill. 
The purpose of lake diversion, as Mr. Olis told you. It is for sani- 
tarv purposes in the Illinois Waterway. That is the very first purpose. 

The Canadian interests by this treaty are bound to recognize and 
not object to the additional diversion. 

(2) Uses for navigation, including the service of canals for the purposes of 


natigation; 
(3) Uses for power and for irrigation purposes. 
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There cannot be any violation of this bill with the Canadian 
treaty. 

Gentlemen, I do not want to take up any more time and I appre- 
ciate the opportunity of being here on behalf of the property owners, 
who have had no relief of any kind. There is no agency of any 
government that provides any relief for the property owners in this 
situation. An individual property owner with a frontage of 25 or 
50 feet on the lake, in order to protect his property and put in pre- 
ventive works, must pay anywhere from $10,000 to $40,000 for those 
preventive works to protect his property and keep it from being 
wiped out. Many have done it, but others cannot do it. 

Mr. Scuerer. This damage which I know is happening to proper- 
ties along Lake Erie also, is that due, or do I gather from your testi- 
mony it is due in part to the natural raising of the lake levels, aug- 
mented by the inversion of water by Canada into Lake Superior? 

Mr. Megsrrow. The raising of the levels. 

Mr. Scuerer. Would that be the substance of your testimony? 
You would not claim all of the damage done to the property owners 
you represent is the result of the inversion of water, would you? 

Mr. Meserow. No. There are natural causes that raise the level, 
including cycles. It is not so much the high levels, but that plus a 
storm which causes it. A storm whips up the waves and when you 
have high levels it causes severe damage. 

Mr. Scuerer. You say that the inversion of the Canadian water 
augments or increases that damage? 

Mr. Meserow. That is right. 

Mr. Scuerer. This diversion of 1,000 cubic feet per second would 
not help your problem though, would it? 

Mr. Meserow. As I said before, a half an inch or an inch lower is 
better thap an inch higher. 

Mr. Scuerer. That is true, but would it help it materially? 

Mr. Mesrrow. I think it might. Yes. 

Mr. ScHerer. I was reading some of the testimony before the 
committee given last session in which there was some testimony to 
the effect that as far as Ohio was concerned the reduction of the level 
of the water by 1 inch would not appreciably lessen the damage caused 
by the high water. 

Mr. Mesgerow. When you get some of these things like piers out 
in the water where the water is real close to the top of a pier, then an 
inch or two would make a difference. There are certain instances 
where it would make a difference. 

Mr. Buarnik. Are there any questions? 

Mr. Kuiuczynsxkr. After the study of the Corps of Engineers they 
would have to report back to Congress and to this committee. Would 
your organization be satisfied with their report whether they increased 
the 1,500 cubic feet per second or decreased it? 

Mr. Mesgsrow. The association would be satisfied. Yes. We 
would be satisfied and are very curious to find out the result of in- 
creased diversion. 

Mr. Kuiuczynsk1. I understand the report of the Corps of Engi- 
neers, with the exception of Colonel Milne’s statement last year, is 
that the increase of 1,000 cubic feet would only lower the level five- 
eighths of an inch in a 10-year period. You are satisfied an inch 
would do an awful lot for the property owners? 
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Mr. Mesrerow. That is right. 

Mr. Kuvczynski. An inch lower would harm the Great Lakes 
carriers though. Here you have all or these millions of dollars 
spent by the property owners along the shore. It would help them an 
awful lot to lower it an inch, but it would hurt the Lake Carriers’ 
Association, and I think that is very bad. 

Mr. Musgrow. One of your colleagues mentioned here that the 
functions of the committee was to weigh the equities. I think 
that is true. On one side you have shipping interests who are worried 
about a little tonnage of coal, which they can certainly well afford. 
On the other hand, we have a damage of lake property alone of over 
$100 million in property damage since the levels increased. Weigh 
the equities of those two sides. 

Mr. Kuvuczynsk1. I have no further questions. 

Mr. Rocrers. How many members are there in your association? 

Mr. MeseErow. 1,500. 

Mr. Buarnix. Are there any further questions? 

Mr. Wirurow. I am a little confused about the amount of damage 
this inch would do in regard to the property of the people you are 
representing. I notice in this bill of Mr. O’Brien’s, H. R. 3210, there 
is no mention of the protection which would be afforded to property 
on the shores along the Great Lakes. 

Mr. Merserow. In the preamble, Mr. Congressman, it says, the 
effect and extent to which such increased diversion may affect the 
level of Lake Michigan. That is one of the purposes of the bill. 

Mr. Wirnrow. But in the bill that was introduced, which was 
before this committee before, it was specifically mentioned in the bill. 


This bill is H. R. 3300 in the 83d Congress. It specifically men- 
tioned— 


and to afford protection to property and shores along the Great Lakes. 


Why was that left out of this bill if it is so essential? That is my 
point. 

Mr. Mesrrow. You must remember, Mr. Congressman, this is a 
bill to afford a study. It does not say the effect of this diversion is 
going to be beneficial on the lakefront property, but it is a study to 
determine whether or not it might or might not be. But there is no 
one here who testified and said increased diversion at Chicago would 
raise the level of the lake. 

Mr. WirxHrow. It does not seem reasonable to me that all of this 
damage is done because the lake level may go up 1 inch, I think. it 
doe not sound reasonable to me. I think this damage is done because 
of natural causes, such as high water cycles, and things of that kind. 
I just cannot see all of this damage. 

Mr. Meserow. The damage is there. 

Mr. Wirsrow. The five-eights of an inch will not raise the lake 
level at all? 

Mr. Meserow. No. This bill, if it went into effect with increased 
diversion, would lower the level of the lake. The amount it lowers it 
is problematical. There have been all kinds of estimates. Every- 
thing from five-eighths of an inch to 2 inches. I say whatever amount 
the lake level does go down is beneficial to the property owners, be- 
cause it is 3 or 4 or 5 feet too high now. 








oS (wv ve 














LAKE MICHIGAN WATER DIVERSION 71 






Mr. Wirurow. I heartily agree with you there, but the amount of 
damage that would be avoided by reason of a five-eighths of an inch 
dropping of the lake level to me just seems absurd. 

Mr. Mzsrrow. I do not know how much it will drop, and that is 
why we want the bill—in order to find out what will happen. Maybe 
we will take it up from there. 

Mr. Buss. Mr. Chairman, may I ask a question? 

Mr. Buatnikx. The gentleman from Pennsylvania. 

Mr. Busu. You say it will help if the lake level is reduced 1 inch. 
You will still have some damage even though it is lowered 1 inch, will 
you not? 

Mr. Meserow. Yes. 

Mr. Busu. Damage to the property owners? 

Mr. Meserow. That is right. 

Mr. Busu. But it will lessen the damage providing it is Jowered 
linch. Is that not your contention? 

Mr. Meserow. That is my contention. If I had my way it would 
be a 10,000 cubic foot per second diversion instead of 1,000. 

Mr. Busn. That might be too much. 

Mr. Mesrrow. I am afraid so. Thank you. 

Mr. Buatnix. We have our colleague here, the gentleman from 
Wisconsin, Mr. Reuss, who wishes to be heard on the measure. 
Congressman, do you have a prepared statement? 


STATEMENT OF HON. HENRY S. REUSS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WISCONSIN 


Mr. Reuss. Yes, Mr. Chairman. 

Mr. Buatnix. The committee will abide by your wishes, but due 
to the fact that hearings have been held in the past and the members 
are quite familiar with the specific details, would it be possible just 
to include your statement in the record? 

Mr. Kuvezynsx1. I want to make this point because Mr. Reuss 
is a new Member and a Democrat, and I am for him. 

Mr. Scuprer. He is against you on this. 

Mr. Kivuczynsxt. All of the Members from Chicago want to be 
heard too, but they just put their statements in because of the shortage 
of time. I have to get back to Chicago also. We have so many cities 
here that are involved that it would be difficult. to hear all of the 
Members representing them. 

Mr. Reuss. I do not want to intrude on the committee’s time and 
I think I can summarize it in 20 seconds, and I will not take long. 

Mr. Buarnik. The Chair thought your statement was several 
sheets, but I see it is just one brief sheet long. 

Mr. Reuss. It is one sheet and I can summarize it in a couple of 
seconds. 

First I want to say that I have the greatest respect for the wisdom 
and keen sense of justice of the many outstanding Representatives 
who have introduced 3210 to 3225. 1am sure the reasons they ad- 
vanced for the bills are cogent reasons. I simply want to make the 
point as a Congressman representing the city of Milwaukee that Mil- 
waukee would be injured by the passage of this legislation. Its effect 
is to lower the level of the lakes genera W on the order of l inch. Itis 
enough to say that a freighter stuck in Milwaukee Harbor because its 
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draft is 1 inch too big finds that that is a mighty big inch to that par- 
ticular freighter. A Milwaukee inlet spends large sums to keep its 
channels dredged. 

We are sympathetic to the needs of the city of Chicago, but respect- 
fully suggest that the United States Supreme Court expressly retained 
jurisdiction to adjudicate this matter. Certainly the city of Milwau- 
kee would cheerfully assent to any disposition of this matter made by 
the United States Supreme Court, but we think that is the proper 
forum for the adjudication of this. 

Thank you very much, Mr. Chairman. 

Mr. Buatnix. Thank you very much, Congressman. 

Governor Dempsey? 

Mr. Dempsgy. To adjudicate this case it is necessary to have the 
facts. 

Mr. Reuss. Yes, sir. 

Mr. Dempsey. We are trying to get the facts here. You oppose a 
survey to bring to the Congress the facts with reference to the situa- 
tion in Lake Michigan. 

Mr. Reuss. No, sir. As I understand this bill, however, it would 
immediately increase the diversion on the order of 1,000 cubic feet 
per second, and thus increase the drainage throughout the entire lake 
are, while the survey is going on. 

Mr. Dempsey. The survey made by the Army engineers discloses 
it would not injure shipping and it is beneficial to do this. This is 
just a survey, as I understand it, to determine the facts. 

Mr. Revss. I was under the impression—and I will be glad to be 
corrected—that the diversion would be increased in order that the 
survey would detect whether or not it is in fact harmful. We in 
Milwaukee think that would be locking the stable after the water has 
been diverted, and hence we would hope any survey would be con- 
ducted before additional diversion is permitted. 

Mr. Nicuotson. Is this not a measure to study whether or not it 
would? Is not this bill before us a study to see what it would do? 

Mr. Reuss. Yes. After it has been done. We in Milwaukee feel 
with our harbor situation and the amount of money we have to spend 
every year for dredging, that inevitably the effect would be to increase 
the dredging and lower the channel in our Milwaukee harbor. There- 
fore we would oppose a present diversion even though after the diver- 
sion was allowed to take place the engineers would make a survey, 
because we think that the survey by the engineers would show in- 
evitably Milwaukee Harbor went down by that much, and hence, to 
keep our channels open, that we had to do that much more dredging. 

We would certainly not oppose a survey made under existing cir- 
cumstances to determine what the effect of the future additional 
diversion would be. 

Mr. Nicuotson. Does Milwaukee pay for the dredging in their 
harbor? Does the city pay it? 

Mr. Reuss. Yes, the city of Milwaukee and the taxpayers have 
paid $50,000 in the last 2 years to complete the periodic dredging of 
our harbor. The Federal Government, of course, is also involved in 
that the Federal Government is being asked in the future to dredge 
entrance channels to the harbor—entrance channels just about wide 
enough to accommodate a ship, which would be a _ Federal 
responsibility. 





LAKE MICHIGAN WATER DIVERSION 73 


Mr. Nicnoxson. That is after the St. Lawrence Waterway gets 
going. Is that it? 

Mr. Reuss. Yes, sir. That is involved, but immediately the 
expense is being borne by the homeowners of Milwaukee who, 
through their real-estate taxes, pay for the maintenance of the harbor, 

Mr. Kiuczynski. Do you know that Chicago spent not $50,000, 
but $200 million to clean up the stuff that Milwaukee is throwing into 
Lake Michigan? I thought this witness would be on for 20 seconds, 
but, Mr. Chairman, we could keep him on for an hour questioning him, 

I would like to have the mayor of Milwaukee on for an hour or two 
and ask him some questions, but we have some proponents here that 
we would like to have heard. 

Mr. Buatnix. The gentleman from Ohio. 

Mr. Scuerer. The only possible damage that could result to the 
city of Milwaukee from the diversion of this 1,000 cubic feet per 
second, Mr. Reuss, is the additional cost of dredging. 

Mr. Reuss. That is the only one that occurs to me, sir. I do not 
think that the erosion problem would be affected one way or another. 

Mr. Scuerer. So that the only additional cost to the city of 
Milwaukee would be dredging costs. You said in your statement you 
had $50,000 of dredging costs last year when the lakes were at their 
peak levels. Is that right? 

Mr. Reuss. That is correct. 

Mr. Scuprer. So you are going to have dredging costs? 

Mr. Reuss. There will undoubtedly be dredging costs in the future 
if the lake level changes. The only point, 1 made is, if we have to get 
a change of 1 inch by reason of additional diversion, those hypothetical 
costs become a certainty. 

Mr. Scuprer. But the additional dredging costs would be a small 
part of that $50,000, would it not? 

Mr. Ruuss. Not necessarily. It might be 1 inch lowering of the 
level of Lake Michigan might alone entail dredging costs in that 
amount. I completely agree our $50,000 compared to the $200 million 
mentioned by the gentleman from Illinois, Mr. Kluczynski, is small, 
but to us it is important. 

Mr. Scuprer, I think you missed his point and maybe I did too. 
He is talking about an expenditure of $200 million to clean up the 
effluent which Milwaukee dumps into the lake. 

Mr. Reuss. On that point, we in Milwaukee are very proud of our 
advanced sewerage disposal plant. I would invite the gentleman to 
come sailing with me outside the harbor or in the harbor of Milwaukee 
at any time. He will find the water quite clean and delightful. 

Mr. Scuerer, I am from a different part of the country, but could 
you tell me, if you dump any effluent today into lake Michigan after 
it has been treated? 

Mr. Reuss. No, sir. Except on rare occasions, when due to 
excessive rainfall the capacity of our Jones Island sewage disposal] 
plant is temporarily exceeded. But that does not occur on more 
than 1 or 2 days on an average out of the 365. 

Mr. Scuerer. As I said, Witness, before you came in here, the 
committee must decide this question on the equities. Milwaukee, as 
I understand it, is opposing this because of the additional dredging 
costs which will result to that city if the level is lowered 1 inch. 

Mr. Ruuss. Yes, sir. That is the principal point. 
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Mr. Scurerer. What that is we cannot clearly gage by the fact 
that last year when the lakes were at their highest level your costs 
were $50,000. 

Mr. Reuss. Yes, sir. Except when the lakes are at the highest 
level you are dredging the least. 

Mr. Scuerer. That is correct. 

Mr. Reuss. Yes. 

Mr. Scuerer. That is the only yardstick we have, though. But 
are you familiar with the problem the city of Chicago has in handling 
sewage and effluent from 8 million people? 

Mr. Reuss. Yes, sir; I am. And I am deeply sympathetic to it, 
and I certainly wish to work harmoniously with the sincere and 
dedicated representatives from Illinois and elsewhere who are trying 
to solve it. 

All that I present to the committee this morning is the Milwaukee 
interest. I completely accept your analysis that this is a matter of 
weighing the equities and striking a fair balance. I do suggest that 
ought to be done by the judicial branch, namely, the Supreme Court; 
but they too would have to weigh the equities. 

Mr. Scuerer. Oh, I am not going to surrender to the Supreme 
Court in this instance. I was coming to that part of your statement. 
The Supreme Court retained jurisdiction over this matter, but it 
retains jurisdiction until the Congress acts, does it not? 

Mr. Reuss. The Congress, as in the tidelands oil matter of recent 

ears, can of course do that unto the country that the Supreme Court 
i not yet done. That is correct. 

Mr. Scuerer. We have a right to act, and then the Supreme Court 
would have to follow. 

Mr. Reuss. Constitutionally I would agree with the gentleman that 
Congress may itself decide the equities between varying parts of the 
country. ‘All that I suggested was that this was a matter in which 
the Supreme Court had assumed jurisdicion historically, and I would 
hope our good friends from Illinois would invoke that forum and 
present the full case, and we will invoke ours and let the Supreme 
Court decide it. 

Mr. Scuerer. They have a right to go to the Supreme Court as 
you point out, but there is an alternative or basic right they have to 
come to the Congress of the United States. The Supreme Court 
would have to follow if our legislation is constitutional. 

Mr. Buatnrx. Thank you very much. 

Mr. Reuss. Thank you, Mr. Chairman and members of the com- 
mittee. 

Mr. Buarnrx. The gentleman from Illinois, Mr. Gray. 

Mr. Gray. Mr. Chairman, I wish if I may to ask your permission to 
call up now Mr. Casimir Griglik who is a trustee of the Sanitary 
District of Chicago, for a ofuais of brief statements. 

Mr. Buarnrx. Mr. Griglik, will you please take the Chair? 


STATEMENT OF CASIMIR GRIGLIK, TRUSTEE, SANITARY DISTRICT 
OF CHICAGO 


Mr. Grieuik. Mr. Chairman and members of the committee, at the 
outset I want to reemphasize what my good friend Tom O’Brien said 
about this bill. It is absolutely nonpolitical. It has no political 
overtones. All of the congressional delegation from Cook County, 
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regardless of whether they are Republican or Democrat, are for it. 
The same thing applies to the board of trustees of the sanitary district. 
Mr. Olis happens to be a Republican and I am a Democrat. We are 
all uniformly for this bill because we honestly believe it is perhaps a 
most unselfish piece of legislation. 

This will cost the taxpayers not a dime, and all of the benefits which 
will be derived from the operation of this bill will inure to all of the 
people of Illinois. 

In the interests of saving time, everything I said at the previous 
hearings is pertinent to this subject so at this time I would ask per- 
mission to have my statements, which were made before this commit- 
tee, the Committee on Public Works on May 27, 1952, at page 63, 
and my remarks made before this committee on July 15, 1953, on 
page 34, put into the record of this hearing. 

Mr. Buatnix. Without objection that will be done. 

(The prior testimony referred to is as follows:) 


STATEMENT OF CasImiIR GRIGLIK, TRUSTEE OF THE SANITARY DistTRICT 
or CHICAGO 


Mr. Griciix. Mr. Chairman and members of the committee, I thank you fo 
the privilege of appearing before your committee. I too had the opportunity o 
appearing before this committee at the last Congress and I made a talk there: 
In the interest of saving time I would ask leave to have my remarks during the 
previous hearings included in this record. 

Mr. DonpERO. Without objection, it is so ordered. 

Mr. Griciik. In addition to that I should like to read a short prepared state- 
ment with reference to the various bills. 

These bills authorize an increase in diversion of water from Lake Michigan into 
the Illinois Waterway, in the amount of 2,000 cubic feet per second, in addition 
to the present amount of 1,500 cubic feet per second annual average now authorized 
by permit of the Secretary of the Army pursuant to the 1930 decree of the Supreme 
Court of the United States. 

The bills direct the Secretary of the Army to make a study of the effect in the 
improvement in the conditions of the Illinois Waterway by reason of this increase 
in the diversion and to report the study results to Congress before January 31, 
1956, with the Army’s recommendation as to the continuation, increase, or 
decrease as to the proper diversion amount. The Army made a report to Congress 
in 1933, when a diversion of 5,000 cubic feet per second, plus domestic pumpage, 
was authorized, and stated that while in their judgment, aside from sanitary 
requirements, a minimum average diversion of 1,500 cubic feet per second plus 
domestic pumpage as ultimately authorized by the Supreme Court decree would 
meet the needs of a commercially useful Illinois Waterway, a further study should 
be made when the sewage-purification plants had been completed and placed in 
operation by the Sanitary District of Chicago. 

That time has now arrived and no studies as to the Illinois Waterway, on this 
Phase, have been made since 1933. 

After the hearings before the House Public Works Committee of the 82d 
Congress in June 1952, the Army engineers recommended an increase in diversion 
and authorization for the further study, recommended in 1933. They stated 3 
years would be required for such study. The Committee on Public Works in the 
82d Congress favorably recommended similar bills, following the Army engineers’ 
recommendations. 

These bills authorize such a study, their report to be submitted to Congress on 
January 31, 1956. 

I sincerely hope that this committee will see its way clear to report these bills, 
because I am confident that the findings of the Army engineers will not only 
inure to the benefit of the shipping interests, but also to the benefit of the people 
of Illinois, Ohio, and Michigan. 

I just want to take time out, gentlemen, to point out a coincidence. I think 
Chicago has been a victim of circumstances. When the Great Lakes Conference 
sued the Sanitary District of Illinois and demanded that they decrease the flow 
from Lake Michigan, it happened to occur in one of those low cycles. The suit 
started in 1926 and ended in 1929. During the term or period that the lawsuit 
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was in progress the lake level had risen almost 3 feet, and in 1928 we were flowing 
10,000 cubic feet per second through the canal. 

The reason I mention that, gentlemen, is simply this: Apparently from all of 
the data that has been presented here today the increased diversion of a thousand 
cubic feet per second will have absolutely no material effect on the rise and fall 
of the lake level, which in any case comes in cycles. We need that water and 
need it for the reasons Mr. Olis pointed out, and for the reasons that my prepared 
statement pointed out. 

The chief argument is that we need additional oxygen. The effluent after it 
leaves our plant really leaves Chicago, frankly we should not be interested in it, but 
we are interested in it because we are citizens of Illinois and we realize what must be 
done to preserve the fish life down there, and the good will of our neighbors down- 
state. We are creatures of the State legislature, and if we do not look out for 
their interests, they might put us out of business. 

Thank you very much. 

Mr. Scupper. Mr. Chairman, I am sorry I was late and have not heard the 
testimony thus far given, but I have a letter from the Illinoian Star signed by Mr. 
L. T. Schaeffer, in which the first paragraph says: 

“The Illinoian is opposed to any increased water diversion down the Illinois 
River from Lake Michigan.” 

Then the body of the letter continues and the last sentence says: 

“Surely you cannot recommend the sending of more water past Beardstown 
without approving money for the flood-control program here.” 

I imagine their opposition to the legislation would not be here if proper protec- 
tive measures were taken along the river. Is that correct? 

Mr. Griewik. Mr. Congressman, I do not pretend to know the full answer to 
that, but as far as I know I think their fear is more fanciful than real. They had 
a flood down there, but it was due to no cause of Chicago, but due to overflowing 
of the Des Plaines River. They have not had one since. That was many years 
ago. 

Is that right, Mr. Ramey? 

Mr. Ramey. That is right. 

Mr. Grieux. And we have flowed as much as 10,000 eubic feet per second 
down there with no deleterious effects at all. 

Mr. ScuppErR. They claim there is a dike built fronting their city, but it was 
not properly maintained. As I read the letter, the State of Illinois did not keep 
up the dike that was built to protect the city. 

Mr. Grieurk. If they have a dike there, it seems to be that would be a local 
problem. But Mr. Ramey, our assistant chief engineer, just told me when they 
had the flood down at Beardstown the flow was at a rate of 115,000 cubic feet per 
second. So that was an unusual storm condition and had absolutely nothing to 
do with the conditions at Chicago. 

Mr. ScuppeErR. It would appear to me, without knowing your full problem, that 
if you did increase the flow of water to the point where it was endangering a city 
along the river banks, it would not be particularly up to the city so located to take 
care of the flood caused by an abnormal condition. 

Mr. Griciix. Mr. Ramsey gave me the answer to that. In flood times we 
control the locks and they can be shut off or opened at will. So there is absolutely 
no fear of what the newspaper refers to there. 

Mr. ScuppER. Thank you. 

Mr. DonvErRo. Dr. Neal. 

Mr. Nea. Do you have an estimate of the actual rise in the ordinary flow at 
Beardstown which would result from taking in this much more water from the 
lakes? 

Mr. Gricuix. No. I am sorry, but I do not have that information. 

Mr. Nea. It would be quite immaterial, would it not? 

Mr. Gricuik. I think so, because the increased flow wouid only increase it 0.8 
of an inch, as Mr. Olis pointed out, and when it gets downstream it will not have 
that same proportion. It will be dissipated. When it reaches there, it may be 
0.1 of an inch. 

Mr. Donpero. Thank you very much. 

Mr. Griciik. Thank you. 

Mr. DonprEro. Your statement made at the previous hearing may be in- 
corporated in the record at this point. 

(The statement of Mr. Griglik made at the previous hearing is as follows:) 

“Mr. Gricirx. Mr. Chairman and members of the committee, Mr. Olis covered 
the sitvatiop very, very nicely, and practically all of the points involved. Rather 
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than risk trespassing on some of the points that are going to be made by the other 
members of our delegation I have reduced this particular statement to writing, 
which elaborates on just one phase of the problem. 

‘With your permission I would like to read it. 

‘‘My name is Casimir Griglik. I am one of the nine trustees of the Sanitary 
District of Chicago. The controversy between the State of Illinois and other 
Lake States over the diversion of water from Lake Michigan at Chicago for the 
disposal of its sewage, or a large part thereof, arose and was settled before I 
beeame a member of the board of trustees of the sanitary district. 

“The decision of the United States Supreme Court, January 14, 1929, in the 
case of The State of Wisconsin et al. vy. The State of Illinois and the Sanitary 
District of Chicago et al., to the effect that ‘insofar as the prior diversion was 
not for the purposes of maintaining navigation in the Chicago River it was with- 
out legal basis,’ settled the legal question in this case. 

“The practical questions in this case were settled in the decree of the Supreme 
Court, April 21, 1930, reducing the diversion of water at Chicago, by December 
31, 1938, to 1,500 cubic feet per second, annual average, in addition to domestic 
pumpage, and requiring the construction and operation of complete treatment 
works for all the sewage of the sanitary district. 

“The sanitary district has met its obligations in this respect. The diversion was 
reduced to the ultimate amount, 1,500 cubie feet per second, at the end of 1938. 
Sewage treatment plants have been in service since 1922 treating increasing 
amounts of sewage, from time to time, until by April 1950 plants were available 
for the complete treatment of all the sewage of the sanitary district. Today, 
approximately 99 percent by volume of all the sewage is intercepted and, under 
normal conditions, is taken to the plants for complete treatment. The degree of 
treatment for such sewage in 1951 was $2.5 percent, which is a very good record 
indeed. 

“‘More sewers are being constructed now in the outlying areas of the sanitary 
district and to communities recently annexed to the district, in order to bring 
all the sewage to the treatment plants, except during heavy rains. Such addi- 
tional sewer construction will continue indefinitely, as long as Chicagoland 
grows—and it is a healthy community. 

“The conditions under which all the sewage intercepted does not reach the 
treatment plants occur 10 to 15 times per year, at the times of heavy rains. 
The sewers to the treatment plants will carry only 2 to 3 times the dry-weather 
flow of sewage. Storm flow amounts to 8 to 10 times the dry-weather flow, and 
such excess flow of sewage and diluting water passes through control struc- 
tures to the river and canal. Thus a certain relatively small amount of sewage 
passes into the canal in a raw state. 

‘‘When the effect of this storm sewage, with no treatment, is consolidated with 
the sewage receiving 92.5 percent treatment, the overall annual average degree 
of treatment of all the sewage is something less than the 92.5 percent. In 1951 
it may have been about 85 to 88 percent. Judge Hughes, in his December 17, 
1929, report on rereference, concluded that such operation ‘should attain not less 
than an annual average purification of 85-percent purification of the sewage 
treated, and that it is probable that the degree of purification will be 90 percent 
or more.’ 

“All that Judge Hughes coneluded in 1929 has been attained by the sanitary dis- 
trict in 1951 and may be taken as the average condition which probably will pre- 
vail in the future. 

“‘Now, consider the effect of the discharge of this sewage, treated and un- 
treated, into the Chicago drainage canal, which is a-part of the Federal water- 
way between the Great Lakes and the Gulf of Mexico. I will assume 88 per- 
cent as the overall degree of treatment of all the sewage, which the engineers 
tell me is on the high side. This means that the equivalent of 12 percent of the 
raw sewage passed to the canal. The human population and industrial wastes 
equivalent in the sanitary district in 1951 was equal to approximately 7,400,000 
persons; and 12 percent of 7,400,000 people amounts to 888,000 people. 

“The wastes going into the Federal waterway from the sanitary district, after 
treatment to as high a degree as is reasonable, or perhaps possible, are equiva- 
lent in effect to the raw sewage of 888,000 people. That is approximately equiva- 
lent to the population of Washington, D. C. The diluting water to effect the 
final purification of this stream is 1,500 cubic feet per second, or 1.7 cubic feet 
per second 1,000 persons. When the Illinois Legislature passed the Sanitary 
District Act in 1889, a dilution ratio of 33 cubie feet per second per 1,000 persons 
was specified. Sanitary engineers later concluded that this was a minimum re- 
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quirement and that diluting water of 4 cubic feet per second or more per 1,000 
persons was @ more realistic figure. 

“The Sanitary District of Chicago built the drainage canal from Chicago to 
the northern part of Joliet, and improved the Des Plaines River through Joliet 
to the present Brandon Road pool of the Illinois Waterway. These improve- 
ments have been a part of the Federal waterway since 1930. Today this water- 
way, on which about 15 million tons of freight are transported each year, is 
polluted to an extreme degree, approaching that of nuisance. Since the sanitary 
district built it and is using it for its proper corporate function, the sanitary 
district is blamed for its condition. 

“The sanitary district is, therefore, supporting—and I speak in behalf of— 
H. R. 6098 and H. R. 6100, for diversion of an additional 2,000 cubie feet per 
second from Lake Michigan at Chicago. This diversion, if authorized, would 
increase the total diversion to an annual average of 3,500 cubie feet per second, 
in addition to domestic pumpage, and increase the dilution ratio on the wastes 
going into the waterway from the 1.7 cubic feet per second per 1,000 persons 
previously stated to almost 4 cubic feet per second per 1,000 persons. Such a 
ratio should result in a clean stream for the navigators and the residents along 
the shores and in less criticism of the sanitary district in the future. 

“The 1,500 cubic feet per second diversion specified in the Supreme Court 
decree of April 21, 1930, was the amount recommended by Special Master Charles 
Evans Hughes in his report to the Court on rereference, December 17, 1929, as 
the amount of water ‘necessary for the purpose of maintaining navigation in the 
Chieago River, as a part of the port of Chicago.’ He had defined the port of 
Chicago to include the sanitary canals above Lockport. This excluded any part 
of the waterway below the first lock and dam at Lockport. 

“Tt is appropriate that Congress should now consider the needs of this section 
of the waterway, heretofore excluded, so that navigation may be free, easy, and 
unobstructed from pollution by sewage, treated or otherwise. 

“T will not discuss the matter of lake levels, but leave that to other witnesses. 
In years past the sanitary district properly contended that its diversion had small 
effect on lake levels; that a diversion of even 10,000 cubic feet per second causing 
a lowering of 6 inches was a minor effect when compared to the natural changes 
in lake levels of as much as 5 feet. I understand that a diversion of 2,000 cubic 
feet per second would lower lake levels about 1% inches and would help to. that 
extent in times of high lake levels such as at present. 

“That is about all I have to say, gentlemen, except I want to conclude by 
reaffirming what Mr. Olis said with reference to the careless remarks made about 
= bill to the extent that it is designed especially for the relief of the sanitary 
district. 

“Generally speaking, gentlemen, I would like to say this: After the effluent 
leaves our sewage plant in the southwest plants, it is by that time actually beyond 
the corporate limits of the city of Chicago. So we in Chicago as such do not par- 
ticularly need this water, but we do need it for the sake of the people who live 
down in the lower valley. The reasons in my opinion why we are and should 
be for this bill are simply this: The sanitary district is created by the State legis- 
lature. They tell us what our power and duties are. They tell us how much 
money we can or cannot spend. It is certainly very much to our interest to see 
that the people down-State who control the State legislature feel kindly toward 
us and let us have the money needed or required to operate the sanitary district. 
Therefore, as we see it, this additional water will not only help navigation but it 
will help restore and sustain fish life in the Illinois and the pristine beauty of 
the Illinois River—is that what you said, Mr. Ramey—and will bring back 
those beautiful fish that Mr. Mason talked about with such nostalgia yesterday. 
I believe they are entitled to have sturgeon down there if they can get them, 
and we would like to see them get them. 

“If you give them this increased diversion, as Mr. Olis pointed out vou will 
not only supply the additional oxygen content to sustain that fish life but you 
will also supply the water that is essentially needed to provide the final dilution 
of this excess sewage which I described in this Jittle statement I made. 

“] thank you very kindly for this privilege of appearing before you gentlemen. 
I am ready to answer any questions that I think I might be able to. If not, I will 
call on our engineers and lawyers here.”’ 

Mr. DonpERo. We will hear from Mr. Paterson, trustee of the Sanitary Dis- 
trict of Chicago. 


Mr. Grieux. Gentlemen, if I may I would like to call your par- 
ticular attention to this pamphlet prepared by the sanitary district. 
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I believe it is very accurate and very succinct and persuasive in its 
arguments. I do not want to engage in a political discussion with 
our good friend from Wisconsin but in the interests of accuracy I 
must contradict some of the statements he made. 

The gentleman said their effluent from their sewage treatment works 
does not enter the lake. Our engineers tell us that the entire effluent 
that comes from the sewage treatment works in Milwaukee does enter 
Lake Michigan. That is directly opposite to our position. Not one 
ounce of effluent enters Lake Michigan after we have treated it. 

In addition to that I would like to call your attention to the fact 
that the sanitary district spent the sum of $82 million toward navi- 
gable canals and improvements in addition to $316 million for the 
construction of sewage treatment projects. That is a terrific amount 
of money to compel the taxpayers of the Chicago Sanitary District to 
spend in order to comply with the mandate of the Supreme Court. 

When you talk about $50,000 and then you talk about approxi- 
mately $400 million, in addition to the $12 million which the tax- 
payers have to pay annually to maintain the sewage treatment, I 
think that should be given some consideration. 

I merely want to reiterate all of the arguments we have here are good, 
but we do not maintain that position at this time. We merely point 
out these things because we believe that once they are drawn to the 
attention of the committee they will become axiomatic. 

We merely ask that this temporary diversion be continued for a 
— of 3 years to enable the Army engineers to make a factual 
study. 

During the course of this hearing, gentlemen, you have had different 
expert opinions. Some gentlemen said the lake would be lowered 2 
inches and others aninch,andsoan. That is because their conclusions 
are based on theoretical premises. By allowing this diversion of 
1,000 cubic feet per second for 3 years it will afford the Army engineers 
ample time to make a complete study and report back to the Congress 
of the United States. 

We are confident they will sustain our contentions, but whether you 
do or not we are perfectly willing to abide by what they recommend to 
this Congress. 

Thank you very kindly. 

Mr. Buatnik. Thank you, Mr. Griglik. May I say at this point 
your request to have the previous testimony made a part of this record 

as been granted. 

Mr. Kuvuczynski. Mr. Griglik, under the present law we have 1,500 
cubic feet per second allowed us. Do they at any one time divert 
more than 5,000 cubic feet per second? 1,500 cubic feet per second is 
the annual average. 

Mr. Grieuik. Yes. 

Mr. Kivuczynsk1. But do they not divert 8,000 or 10,000 cubic feet 
at certain times of the year? 

Mr. Grieuik. No; I think the highest is close to 3,000. Is that not 
right, Mr. Ramey? 

Mr. Ramey. The highest direct diversion. 

Mr. Kuvezynski. And under this bill, on page 2, line 11, where you 
have the maximum direct diversion from Lake Michigan you say it is 
not at any time to exceed a total of 5,000 cubic feet per second. 
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Mr. Grieuik. That is right. The Sanitary District of Chicago, in 
order to evidence their good faith, passed an ordinance in which we 
agreed we would not at any time ask for a diversion in excess of 5,000 
cubic feet per second. You must remember, Congressman, that that 
diversion is at all times under the direct control of the Army engineers 

Mr. Kuuczynskr. I understand that. Also on page 2, line 17, of 
the bill it says: 

The Secretary of the Army shall not allow any water to be directly diverted from 
Lake Michigan to flow into the Illinois Waterway during times of flood in the 
Illinois, Des Plaines, Chicago, or Calumet Rivers. 

The only time they will divert any water is during a flood or rain- 
storm. 

Mr. Gricuik. That is correct. It is my belief that is the way 
they handle it now, because it would be folly to do it otherwise. 

Mr. Buarnix. Are there any further questions on my right? 
The gentleman from Ohio. 

Mr. Scugrer. I do not recall, but is there any evidence in the record 
at this point insofar as these hearings are concerned at least, as to 
what Chicago wants to use this additional water for? 

Mr. Grieux. I do not think that was specifically disclosed, but 
it has been contended——— 

Mr. Scuerer. Will vou briefly tell us of Chieago’s need? I think 
it should be in the record. It is in the record by inference as a result 
of the questions that have been asked. 

Mr. Gricuik. Mr. Ramey, our chief engineer, is here and he can 
give you a more authoritative statement. But briefly, just so I am 
sure I understand it myself, it is this: After the effluent leaves our 
plant it becomes devoid of oxygen and there is an overabundance of 
nitrogen. The nitrogen is conducive to vegetable growth in the 
bottom of the canal. The oxygen is absolutely essential for fish life 
and for further clarifying the water and stream of those things which 
are not of immediate concern. 

Our present sewage treatment treats about 99 percent of all the 
sewage that goes through out plant, to the extent of 92 percent. 
That is as good as can be expected, but there are other things that 
enter the canal over which we have no control. Those are the things 
we are trying to have Congress do by permitting this extra flow to 
help purify that streamflow. 

I might add what I have said once before; that as a matter of fact 
when the effluent leaves our plant at Stickney, Ill, it is actually 
beyond the corporate limits of the city of Chicago. We are here 
motivated by a sense of public duty to do something for the people 
of the State of Illinois to help purify that stream. 

Mr. Scurerer. Do you have complaints from downstream? 

Mr. Gricirk. Yes. I say this at the risk of offending seme of my 
clients. The order of the day is to blame everything on the city of 
Chicago. You can get a lot of votes down there if you say you have 
done this or that to the city of Chicago. We have to go down to the 
State legislature to get money to operate the sanitary district. It is 
our job to have the “good will of those people in the State legislature 
because we are a creature of them, and we want to preclude any 
objections they may have to the sanitary district. 


Mr. ScHerer. | understand your problem because I come from a 
big city. 
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Mr. Buatnix. Thank you very much. We have as the final witness 


Mr. Herbert H. Naujoks, general counsel, Great Lakes Harbors Asso- 
ciation. 


STATEMENT OF HERBERT H. NAUJOKS, GENERAL COUNSEL, 
GREAT LAKES HARBORS ASSOCIATION, CHICAGO, ILL. 


Mr. Navsoxs. Mr. Chairman, my name is Herbert H. Naujoks. | 
am from Chicago. Iam general counsel for the Great Lakes Harbors 
Association. 

Mr. Buatnix. Mr. Naujoks, do you have a prepared statement to 
submit for the record. 

Mr. Navsoxs. No, sir. I planned to put into the record the state- 
ments I filed in the 1953 hearings, but I would like to make a brief 
oral statement because there are a lot of points here I would like to have 
clarified. 

There have been some misstatements that I wish to have straight- 
ened out, and also a few explanations which I think will assist the 
committee in getting our viewpoint on these bills. 

First of all 1 would like to correct a misstatement made by Attorney 
Meserow that I have gone to the United States Supreme Court and 
claimed that they did not have jurisdiction and on the other hand I 
come here and say that the Supreme Court has jurisdiction. 

In 1949 the sanitary district and the State of Illinois filed a petition 
for clarification of the decree of April 21, 1930. I represented the six 
Great Lakes States opposing this petition. I filed a motion to dis- 
miss the petition not on the ground that the Court did not have 
jurisdiction, but on the ground that the decree was plain and unam- 
biguous and needed no clarification. 

I have with me a copy of my brief in support of the petition and I 
am sure Mr. Ramey can substantiate my statement. The Court 
denied the petition and the Sanitary District got the answer they 
wanted. It was not on the ground that they did not have jurisdiction. 
My contention is that the Court has jurisdiction under the decree, 
and that is the proper forum. 

These bills provide for a survey or study, meanwhile authorizing 
an increase in the amount of diversion fixed by the decree of 1,000 
second-feet, which would raise it to 2,500 second-feet plus domestic 
pumpage. I say the survey does not need any additional diversion. 
The testimony here is that the lowering of lake levels caused by 1,000 
second-feet would cause a loss of approximately 2 million tons of 
commerce. It would cause a loss to the Federal Government, to the 
municipalities, and to private owners in all of the port cities because 
additional dredging would be required. 

The gentleman from Ohio was questioning about this dredging at 
Milwaukee. The entire $50,000 was required because lake levels 
had dropped from the high of 1952 when the lake levels were 583.10 
feet above mean sea level. They had dropped more than a foot, and 
the steamers and freighters that came into the harbor with the same 
load they carried previously under the extreme high were unable to 
get to the docks. 

There was complaint because they had to unload a portion on other 
boats before they could get to the ports. So all of that money was 
required because of the drop in the lake levels. 
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Mr. Scuerer. May I interrupt? They could have gotten into the 
docks without dredging had they carried a little lesser load. Is that 
right? 

2A Navsoxs. That is correct, but it meant a lot to them and it 
means a lot of profits and also means it will cost the consumer more 
because the more freight they can carry the cheaper it will be to the 
ultimate consumer. 

As far as any survey applicable to commerce on the Illinois Water- 
wat is concerned, I will cite you some statistics. In 1944 the tonnage 
carried on the Illinois Waterway was a little over 7 million tons. 
A gentleman from the district engineer’s office at Chicago, Mr. 
Boudin, advised me just a few weeks ago that the unofficial figures 
for 1954 will show that the Illinois Waterway carried a tonnage of 
20 million tons. You must understand, gentlemen, that the Llinois 
Waterway is a canalized waterway, 327 feet from the lake to the 
Mississippi River. There are 8 locks and dams below Joliet, which is 
a width of roughly 300 feet, but a depth of only 9 feet. In other 
words, we have a canalized waterway where additional water would 
not help carry more freight but would hinder it because most of the 
freight is from the Mississippi River up to Chicago. In other words, 
it would increase the current and slow up the traffic. 

So we do not favor this type of survey because Chicago does not 
need any. They have been coming here over the years asking for 
increased diversion for navigation, for health measures, to help shore 
erosion, and things of that kind. There is absolutely no merit to 
any of their contentions. Shore erosion will not be helped with 1 inch 
difference. Even a foot would not help it the Army engineers said. 
As far as health is concerned, there is no solution. The Court said 
at times it is a nuisance. That was when only 60 percent treatment 
was obtained, in 1940, when the hearings on the subject were held. 
Now 99 percent of it is treated as Trustee Griglik points out, and they 
have a pretty high degree of purification. 

There is one more thing when it comes to talking about putting 
the effluent into the river. There were witnesses who are also backed 
by other universally recognized authorities who have testified before 
congressional committees and under oath before Supreme Court 
Master Charles Evans Hughes. They point out—and the witness I 
am referring to is the chief engineer for the sanitary district—in 
1924 before the Rivers and Harbors Committee he said that the biologi- 
cal processes, such as activated sludge when properly activated, 
oa a high-grade effluent requiring no dilution, in which fish can 
ive. 

That means there are about four parts of oxygen per part of water. 
The effluent can be described as no nuisance and can be turned into a 
watercourse, even though dry, without fear of consequences. In 
the pamphlet issued by the sanitary district in 1928 it was stated 
that final settling is the last step in the process. After the process 
is completed the mixture of sewage and activated sludge passes 
through mechanical cleaning tank and the effluent as discharged from 
these tanks is a clear, odorless liquid. 

They also pointed out the liquid is almost as clear as drinking water 
and quite as harmless as it finally leaves the plant through an outlet 
into an artificial channel which discharges into the Chicago River. 

So, gentlemen, the final treatment produces a liquid which is not 
harmful. They are getting 1,500 cubic feet per second plus all of the 
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domestic. pumpage which runs to 1,700 feet, for a total of 3,200 
second-feet. So they do not need that additional water. 

Mr. Scuerer. May I interrupt? 

Mr. Navsoks. Surely. 

Mr. Scuerer. If your conclusions are correct, why is the city of 
Chicago here? Why do they spend so much time and energy in trying 
to get this Congress to pass the legislation we have before us? 

Mr. Navsoxs. Two reasons. 

Mr. Scurrer. That is what I want to know. 

Mr. Navsoxs. One, they like to operate the sewage disposal plant as 
cheaply as possible. The special masters pointed that out in their 
reports. 

Any statements they can make whereby they would not have to 
give it quite the high-grade treatment they would have to if they did 
no additional diversion, would permit them at times to put in some 
partially or wholly untreated sewage into the canal. In other words, 
going back to the old dilution method which was the original method 
provided for when the canal was constructed, and which was con- 
demned by the Supreme Court. 

Mr. Scuerer. Are they permitted to do that under the law? 

Mr. Navsoxs. They have been doing it. 

Mr. Scuerer. I know they may have been doing it, but are they 
permitted to do what you said they are, under existing Lllinois law? 

Mr. Navsoxs. I do not think so. No, sir. The second reason is 
they have a powerplant in Lockport. All the wheels and machinery 
are there, and the more water they have—they have a drop of 38 feet 
and are generating electricity—and the more water the more power 
profits. 

Those are two things which the Court said was inadmissible in its 
decision and decree of 1930. So that is the real motive behind these 
bills. We have always felt that and have not changed our opinion 
one bit. 

Mr. Olis referred to a meeting we had. I was present. Admiral 
Spencer was not. But the lake carriers were represented by their 
attorney, Mr. Johnson, the then mayor of Milwaukee. We insisted, 
as we do now, that the proper forum is the Supreme Court. The 
Supreme Court has the facilities. They go to the Army engineers 
and can use all of the facilities of the United States Government as 
they have in the past when they had the three different special 
masters. They can make any kind of survey and then we will be 
protected. That is the point. We do not want a precedent set 
which would permit additional amounts to be diverted, which they 
will have to do under this. 

They will be coming back tine and again, regardless of what Mr. 
Olis says, or what he personally would agree to, he cannot bind 
anybody else like the trustees; and the present trustees cannot bind 
future trustees. So we have no security even if we were willing to go 
along with that. 

Mr. ScuersirR. Do we not here in the Public Works Committee 
have the same facilities as the Supreme Court has for determining 
the facts? 

Mr. Navsoxs. You do, but you do not have the same jurisdiction, 
I do not think. For one thing your jurisdiction, gentlemen, is limited 
to the commerce clause in the United States Constitution as construed 
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by United States Supreme Court decisions. The Court has held 
repeatedly, and in the instant controversy, that the waters of the 
Great Lakes belong to all of the people of the States adjoining the 
Great Lakes area. 

The common law applies, which is the same as the rule of inter- 
national law, which is that an owner like Chicago or Illinois can use 
the water only for ordinary purposes, without substantially impairing 
the water in quantity or quality. We do not believe 

Mr. Scuerer. May I interrupt again? You say the Supreme Court 
then does have authority to grant additional diversions on proper 
application? 

Mr. Navusoxs. They only do it where it affects commerce; not for 
sewage or power. 

Mr. Scuerer. They have the right after proper application is 
made? 

Mr. Navsoxs. Yes, sir. They could. As a matter of fact, in 1940 
during our hearings in order to determine—because they had a 
nuisance situation and not a health situation down in Joliet—we 
agreed to a 10-day test permitting them to take 10,000 cubic feet of 
water through the canal to see if it would flush out the pool at Joliet. 
The Supreme Court modified the decree to that extent. But we were 
very careful to put in there that this should not be any precedent for 
future diversions, because we are afraid of that. 

Mr. Scuerer. I have but one more question on that subject. 

Mr. Nausoxs. Yes, sir. 

Mr. Scurrer. Does the Congress have the same power or authority 
to grant diversions? 

Mr. Navsoxs. No, sir. I do not believe Congress has the author- 
ity to grant diversions from one watershed to another where it would 
substantially impair commerce and navigation in the first watershed. 
The Supreme Court did not decide that question. They did not have 
to. And if you read the 1929 opinion they say, you will note, ‘““We 
do not have to go into those great constitutional questions.”’ 

Mr. Scuerer. Then I think they have the right to grant diversions 
within constitutional limits and, if Congress acted improperly or in 
violation of the Constitution, would not the Supreme Court then su 
say? 

Mr. Navsoxs. They would strike it. Thatis right. But we should 
not be compelled to go to the expense of meeting that challenge. 
Meanwhile it would take years. The Chicago Sanitary District 
began violating the permits early in 1900—within 5 or 6 years after 
the canal was dug. We did not get a decision for many years. The 
Federal Government brought a suit in 1908 and 1913 and did not get 
a decision until 1925 when they were taking up to 10,000 cubie feet 
per second of water. That is what we are afraid of. 

Mr. Scuerer. You have a wide acquaintance with the law involved 
in this matter, of course. Do you think if the Congress passed any 
one of these bills that that legislation would be unconstitutional? 

Mr. Navjoxs. We would certainly challenge it. What the deci- 
sion would be, I do not know. 

Mr. Scurerer. Do you have an opinion on it? 

Mr. Navsoxs. I know how I feel. I feel it would be unconsti- 
tutional. 

Mr. Scuerer. For what reason? 
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Mr. Nausoxks. That this does not come within the constitutional 
power under the commerce clause as affecting commerce in this area. 
In other words, you do not have to divert this water. We are in a 
down-cycle, and it is going to hit us hard. You understand, gentle- 
men, that the cycle is about 23 years, as I have heard it, between 
high and low, with a variation of 6 or 7 feet, as measured over a 
period of a hundred years. The extreme high was in 1838 when it 
was 584.3 feet above mean sea level. The low was 577.3, which is a 
7-foot difference, in the middle 1920’s and 1930’s. in 1952 it did not 
get up quite that high—583.7. But there is quite a difference, and 
the more it begins to drop the harder we are hit. The shoreline will 
be exposed and you will have marsh muck and breeding places for 
snakes and mosquitoes, and it would be unsightly and unsanitary. 
Property. values would drop. 

It is just as bad when it is low as it is when it is high. 

My suggestion is, let us regulate the Great Lakes levels. Engineer- 
ingly it is feasible. Colonel Poe and Shanahan and Freeman, and all 
of those people, who made studies, said it is feasible. The only ques- 
tion is whether it is enconomically justified. They are making a 
study of that now. They might say it costs a lot of money. I do 
not know. But engineeringly it can be done. Mr. Ramey agrees 
with me on that and in one of his fine papers he said the same thing. 
That is the answer. 

Then you can hold the level within the range of 2% to 3 feet. In 
other words, you take off a couple of feet from the top at the extreme 
high and add a couple of feet during times of low water, which would 
be the solution. 

Then by agreement among the States, with the consent of Canada, 
and the Congress, you might be able to give Chicago more water if 
you felt they wanted it. But the United States Supreme Court held 
there were tremendous damages caused to the Great Lakes States, 
and that was accentuated in times of low water. In other words, if 
you take so many inches off, that means the high will be that much 
lower and your low will be that much lower. 

So I think that is the solution. I think they ought to try to work 
it out through the Court. Then we would all agree and know we 
have some protection. In a congressional act you have a political 
majority that holds with the city of Chicago one time, and then it 
will change; and that is not good. This has been going on for 55 
years and we would like to see it settled. But these bills are not the 
way to do it, we do not believe. 

Mr. ScuererR. Do you happen to have a summary of the Supreme 
Court’s opinions in this case? 

Mr. Navaoks. Yes, sir. I have a book here which I wrote and I 
will be glad to give you a copy, and also the other members of the 
committee. But I have a summary of the opinions. If you want the 
full opinions then refer to the 1943 hearings before this committee, 
beginning at page 194, where you have the complete opinions, including 
the decree of April 1, 1930. I will be glad to leave it with you, Con- 
gressman, when I leave. 

I would like to discuss one to two things and then I will put in the 
record my previous testimony and let it go at that. I did mention 
a their commerce rose to 20 million tons, so they have no problem 
there. 
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Actually, they are using far more for leakage, lockage, and evapora- 
tion on the waterway than in the Panama Canal where they are using 
1,000 feet for 30 million tons to lock it both ways. It is quite a bit 
more. 

The Supreme Court decree and opinions were mentioned here where 
they implied that the Congress should act. I would like to have you 
gentlemen read both the decree and opinion and you will see there is 
no such implication to be derived from that. 

Mr. Olis mentioned the fact that Milwaukee and the other cities 
put their effiuent into the lake, which is correct, but it is harmless. 
They have as fine drinking water as Chicago does, which has very good 
drinking water, and it is all approved by the United States Board of 
Health, and so forth. I cannot see that Chicago has such a great 
problem. It is no greater than other cities for their size have. They 
have more money because they have more people. They have more 
engineers and a bigger organization, and it is simply a matter of 
multiplying units. That is all there is to it. 

I do not think they should be encouraged to continue to have the 
greatest open sewer in the world, which is not a good thing for the 
State of Illinois, of which I am a resident, and not a good thing for the 
Chicago Sanitary District, within which Iam too. I do not think. we 
are paying very heavy taxes for the fine services we are getting from 
the sanitary district but I would like to see them take care of their 
problems like other cities do. 

Mr. Scuerer. You say they should not be permitted to continue 
to have a great open sewer? 

Mr. Navsoxs. That is correct. 

Mr. Scuerer. What other way can they do it? I believe you said 
they treat their effluent to the highest degree possible. 

Mr. Navsoxs. I will not say to the highest degree. I said to a high 
degree. 

Mr. Scuerer. What other way has Chicago of disposing of this? 

Mr. Navsoxs. The way they are doing it now. We have no prob- 
lem. I would like to have you gentlemen go down the Illinois Water- 
way. It is true it is not the same stream it was 100 years ago or 150 
years ago when the Indians were here but there is no stream in the 
United States that is in the same condition. They have paper mills 
there and other industries that pollute it, but they are all trying to 
solve the problem. 

Mr. Scuerer. I misunderstood you. I thought you had a criti- 
cism about an open sewer. 

Mr. Navsoxs. No. Frankly I never thought too much of the 
original idea, but maybe it was the best thing to do at that time. 
But it is a bad thing in this way because the Gilution that would be 
required would need impossible amounts of water to be drained and 
extracted from the Great Lakes watershed into the Mississippi 
watershed with the growth in population. 

Mr. Scuerer. Do you think Chicago wants to go back to the dilu- 
tion method in violation of existing law? 

Mr. Navsoxs. No, but it is in part a dilution method where they 
continue to use additional fresh water to purify their streams, where 
some of the effluent and some of the sewage of some cities is going 
into that stream. 
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Mr. Scuerer. I understood you to say that they want to dilute it. 
They want to move the sewage at a greater rate so that the after- 
effects from the slow and sluggish movement would not take place. 

Mr. Navgoxs. Actually, that is what it would amount to. They 
would dilute it and get more oxygen into the water than without 
the additional diversion. But here is another thing. Chicago will 
become the greatest port city in the world, I believe, with the com- 
pletion of the seaway. The seaway will require rather high water 
for the local vessels to compete with the foreign vessels, and in order 
to bring the commerce in cheaply. You will have to have fairly 
stable levels and have high water, and you will have to have it in the 
port of Chicago. 

Mr. Scuerer. I am not saying I am opposed to it but I am asking 
the questions to clarify the record. My attorney general from the 
State of Ohio takes the same position you take. I do not know 
whether he is right or wrong. 

Mr. Navusoxs. He is right in this instance. 

Mr. Buatnix. Do you have any further statement? 

Mr. Navsoxs. I would like to put in the record my statement made 
in the 1953 hearings beginning at page 140 and running through page 
152. Incidentally, that also answers a lot of questions raised by the 
Boundary Waters Treaty and other things. 

Mr. Buatnix. Without objection your testimony of July 1953 will 
be included in full here at this point in the record. 

(The prior testimony of Mr. Naujoks is as follows:) 


STATEMENT oF HerRBERT H. Navsors, GENERAL CouNSEL, GREAT LAKES 
Harpors ASSOCIATION 


# Mr. Navsoxs. Mr. Chairman, I am general counsel of the Great Lakes Harbors 
Association. 

Mr. Donpero. Before you begin, may I state to the committee that Mr. Nau- 
joks has been here on several occasions before this and on other matters. He has 
always been a welcome visitor and witness because he always has something to 
say of information and interest to the committee. 

Mr. Navsoxs. Thank you. 

The Great Lakes Harbors Association is a not-for-profit organization represent- 
ing municipalities beodering on the Great Lakes except the city of Chicago. 

I have appeared here also on previous occasions when diversion bills were up 
for consideration. At that time I also represented the States of Minnesota, Wis- 
consin, Michigan, Ohio, Pennsylvania, and New York, on occasion. 

I have with me a statement which I would like to have filed and printed in the 
record. Also I would like to have permission to have printed in this record pages 
180 to 197 of the hearings of May 27-28 and June 4 and 5 of 1952, relating to the 
same subject. Those pages include a statement on the Boundary Waters Treaty 
of 1909, on the alleged nuisance conditions in the Illinois Waterway, and a legal 
argument on the constitutional questions we believe are involved here, aside from 
the merits of these various bills. 

Mr. DonpeEro. That request was granted to witnesses yesterday and it will be 
granted to you. It will be made a part of the record, together with your statement. 

Mr. Navsoxs. Thank you. 

(The prepared statement of Mr. Naujoks and the testimony referred to in the 
1952 hearings are as follows:) 

“My name is Herbert H. Naujoks, and I am the general counsel for the Great 
Lakes Harbors Association, a not-for-profit organizatiom, composed of municipali- 
ties bordering on the Great Lakes, except Chicago. I wish to register the protest 
of the Great Lakes Harbors Association against approval of any of the bills 
under consideration which purport to authorize any increase in diversion of 
water from the Great Lakes-St. Lawrence watershed through the Chicago drain- 
age canal over and above the amount fixed by the decree of the United States 
Supreme Court, dated April 21, 1930 (281 U. 8. 696). 
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‘‘Repeated demands for increased diversion of water from the Great Lakes-St. 
Lawrence watershed through the Chicago drainage canal have been made ever 
since the United States Supreme Court in 1930 limited the Chicago diversion to 
1,500 cubic second feet plus domestic pumpage (281 U. S. 696). These demands 
for increased diversion have from time to time been based on one or more of the 
following: (1) The alleged needs of loeal sanitation (sewage disposal); (2) the 
alleged danger to public health from contaminated waters; (3) the plea that 
additional electric power could be developed at the Chicago Sanitary District’s 
hydroelectric plant at Lockport, Ill., and that thereby coal and boxcars would be 
saved during railroad strikes and during war emergencies; (4) that navigation 
requirements on the Illinois Waterway demanded increased diversion; (5) that 
damage to beaches and riparian property caused by high waters and winds would 
be lessened by additional diversion at Chicago, and (6) that additional water is 
needed to clean up the Illinois Waterway. 

“In order to understand rightly the present-day aspects of the perennial Great 
Lakes’ diversion controversy, @ summary review of the historical background of 
the problem which led to the abstraction of the waters from the Great Lakes-St. 
Lawrence watershed by the State of Illinois and the sanitary district of Chicago 
is necessary. 


“The Chicago water diversion controversy is closely connected with problems of 
sewage disposal and the protection of the water supply of Chicago 


“The so-called Chicago water diversion controversy arose out of the circum- 
stance that between the years 1892 and 1900 the city of Chicago and its suburbs 
carried out a plan of disposing of the sewage of the Chicago metropolitan area 
by cutting a canal across the low Continental Divide which lies about 10 miles 
west of Lake Michigan and discharging the sewage of that area into the Mis- 
sissippi watershed by way of the Des Plaines and Illinois Rivers. 

“Originally, this undertaking was designed primarily for the protection of the 
water supply of the city of Chicago and its suburbs by the adoption of what 
Illinois then considered to be an adequate method of the disposal of the sewage 
of that area. The problem confronting the city and State at that early day was 
the prevention of any recurrence of the many epidemics of typhoid, cholera, and 
other waterborne diseases which took a large toll in human lives in Chicago 
during the latter half of the 19th century. 


‘The inception of the Chicago drainage canal dates back to early Chicago 


“The inception and development of the drainage-canal plan of sewage dis- 
posal, however, dates back to early Chicago. It appears that Congress, by the 
act of March 30, 1822 (ch. 14, 3 Stat. 659), authorized the State of [Illinois to 
survey and mark through the public lands of the United States a route of a 
canal connecting the [Illinois River with Lake Michigan, and granted certain 
lands in the aid of such scheme. A further grant of land was made in the year 
1827 and a canal known as the Illinois and Michigan Canal was finally com- 
pleted in 1848. This canal crossed the Continental Divide between the Chi- 
cago and Des Plaines Rivers on a summit level 8 feet above the lake and then 
continued on to La Salle, Ill., where it entered the Illinois River. The summit 
of the canal was supplied with water by pumps located in the Chicago River. 
At first only 4 small amount of water, enough to supply the needs of navigation, 
was pumped into the canal, but before the year 1865 the Chicago River had 
become so offensive because of receiving the sewage of the rapidly growing city 
that for its immediate relief the authorities agreed to pump water from the 
Chicago River in excess of the needs of navigation. 


“The Illinois Waterway has always been badly polluted due to the untreated sewage 
from Chicago 

“By the year 1872 the summit level of the Illinois and Michigan Canal was 
lowered with the hope that this would result in a permanent flow of lake water 
through the South Branch of the Chicago River sufficient in amount to keep 
that stream unpolluted. However, this plan did not work, and the canal, the 
Chicago River, and that portion of Lake Michigan adjacent to the city of Chi- 
cago again became badly contaminated. Then, during the years 1880 to 1889 a 
continuance of this nuisance along the canal and river resulted in the arousing 
of public opinion in favor of better drainage and water supply. 

‘““Many investigations were undertaken and numerous reports filed. In. 1887 
the drainage and water supply commission, consisting of Rudolph Hering, Samuel 
G. Arlingstall, and Benezette Williams, who had studied three methods of sewage 
disposal, recommended as the most economical the discharge of the sewage into 
the Des Plaines River through a canal across the Continental Divide. 
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‘Thereafter the Illinois Legislature by act of May 29, 1889 (Ill. Laws 1889, p. 
125), authorized the creation of sanitary districts to provide for drainage, with 
power to construct channels, improve navigable and other waterways, and for 
this purpose to condemn property. Pursuant to such authority the Sanitary 
District of Chicago, a quasimunicipal corporation, was organized. In 1890, when 
this organization was completed, the Sanitary District of Chicago embraced an 
area of 185 square miles. By later acts the district was enlarged so that it now 
embraces approximately 442 square miles, extending from the Illinois State 
line on the southeast to the northern boundary of Cook County on the north, 
with about 34 miles of frontage on Lake Michigan, including within its bounda- 
ries Chicago and its suburbs, a total of 60 cities, towns, and villages. 


“Since the opening of the drainage canal in 1900, the flow of the Chicago River 
has been reversed 


‘‘The sanitary drainage canal was constructed by the Sanitary District of Chi- 
cago between 1892 and January 17, 1900, when the canal was first opened. The 
sanal extends from the West Fork of the South Branch of the Chicago River 
near Damen Avenue, a point about 8 miles from the mouth of the Chicago River 
at Lake Michigan, to the Des Plaines River beyond Lockport, a distance of 30 
miles. Since the opening of the canal the flow of the Chicago River has been 
reversed, and it now flows away from Lake Michigan. While some pretense 
was made that this canal was for the purpose of creating in part a navigation 
route, the canal originally ended in a dam without locks, below which was a 
nonnavigable talirace. Later a lock was installed at Lockport to permit the 
passing of boats. There is a natural drop of 34 feet at Lockport. The purposes 
of the canal were the disposal of sewage and also to obtain a profitable water- 
power. The Court found those were the purposes for the diversion (278 U. 8. 
367 at 415). Both purposes required as large a diversion as possible. 

‘‘In 1896 Congress appropriated money for the dredging of the Chicago River 
and in that year the sanitary district asked for a permit from the Secretary of 
War to enlarge the cross section of the Chicago River, stating that this was 
necessary to make available the artificial channel under construction since 1892. 
The Secretary of War granted the permit but stated that this authority was not 
to be interpreted as an approval of the plans of the sanitary district to introduce 
a current into the Chieago River. This authority was to expire in 2 years. Other 
permits relating to the same subject were issued by the Secretary of War in 1897, 
1898, and twice in 1899. After the canal was opened the Secretary of War 
granted a permit on December 5, 1901, allowing a diversion of 4.167 eubie feet 
per second. 


“Missouri sought to enjoin threatened pollution of the Mississippi and claimed 
danger to public health 


‘‘Meanwhile, at about the time of the opening of the canal in 1900, the State 
of Missouri brought an action against the State of Illinois to enjoin threatened 
pollution of the waters of the Mississippi through the use of the sanitary drainage 
‘anal as a means of disposing of sewage of the city of Chicago. The Court denied, 
without prejudice, an injunction because it was not satisfied that the claims of 
Missouri as to the pollution of the waters of the Mississippi River at St. Louis 
and the claimed danger to publi¢ health were substantiated (200 U. S. 496). 

“The Illinois Legislature passed an act, approved May 14, 1903, which author- 
ized the Sanitary District of Chicago to construct all such dams, waterwheels, 
and other works as may be necessary to develop and render availabie the power 
arising from the water passing through its main channel, and any auviliary 
channels then in existence or thereafter to be constrveted by the said district. 

“*An application to do certain work in the Calumet-Sag Channel and to increase 
the flow from Lake Michigan through said channel was refused by the Secretary 
of War in March 1907 and as the sanitary district apparently decided to proceed 
with this work in spite of such refusal, the United States brought suit in 1908 to 
prevent its construction and prevent the increase of the flow. Another application 
by the district was refused by the Secretary of War in January 1913 and still 
later there was a further denial. 

“In 1908 the constitution of Illinois Was amended, so as to authorize the legis- 
lature to provide for the construction of a deep waterway or canal, from the 
water powerplant of the Sanitary District of Chicago, at or near Lockport, to a 
point on the Illinois River at or near Utica, and for the installation and main- 
tenance of powerplants, locks, bridges, dams, and appliances sufficient for the 
development and utilization of the waterpower of such waterway, it also being 
provided that all power so developed might be leased in part or in whole as the 
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legislature might authorize, the rental to be subject to a revaluation every 10 
years and the income to be paid into the State treasury. 

“The development of this project—the so-called Illinois Waterway—was under- 
taken and justified by Illinois upon the ground that the State of Illinois would 
make a profit of $3 million a year from the use of the water diverted from Lake 
Michigan for waterpower purposes. No diversion of any consequence was neces- 
sary to provide a connecting navigable waterway as distinguished from the 
requirements of sewage disposal, and the amount of water desired for water- 
power, the profitableness of the waterpower being strictly proportional to the 
amount of water diverted. The diversion was made by the State of Illinois 
without the consent of any of the States bordering on the Great Lakes and in 
defiance of the Federal Government. Temporary permits were from time to 
time granted by reluctant Secretaries of War solely on the plea that since the 
Chicago Sanitary District and Illinois had neglected or refused to install modern 
sewage-disposal plants, enforcement of the law against impairment of the nav- 
igable capacity of the Great Lakes system—ith the consequent termination or 
substantial reduction of the diversion—would impair or endanger the health of 
the people of the Chicago metropolitan area. 

““Meanwhile, despite the diversion of water from Lake Michigan, the Illinois 
Waterway was particularly offensive due to sewage pollution in the vears 1911, 
1912, 1913, 1919, and 1921. The 1925 report of the engineering board of review 
of the sanitary district points out that the waterway was covered with a black, 
slimy sctm accompanied by very strong septic action and that there was a 
marked septie-sewage odor at all points as far south as Marseilles where it was 
the worst, being very noticeable in the business district of that town. The 
testimony before Special Master Hughes, in 1927, revealed that the odor from 
the river could be smelled for a distance of one-half a mile from the waterway 
and was noticeable as far down as Chillicothe, a distance overall of 110 miles 
from Lockport. 

“On October 6, 1913, the United States filed another bill to enjoin the sanitary 
district from diverting more than 4,167 cubic feet per second of water from 
Lake Michigan and the 2 suits were consolidated and heard as 1. In June 1920 
VYederal Judge Kenesaw Mountain Landis gave an oral opinion in favor of the 
United States. No decree was entered, however, and thereafter Judge Landis 
resigned his Federal seat and was promoted to the higher realm of baseball as 
commissioner. Judge Carpenter then heard furthe: arguments and thereupon 
directed judgment for the relief demanded by the United States. From this 
decree an appeal was taken to the United States Supreme Court where the 
decree was affirmed in January 1925 (Saniiary District of Chicago v. U. S., 266 
U. 8. 405). On March 3, 1925, the Secretary of War granted a permit for a 
diversion not to exceed 8,500 cubie feet per second upon certain conditions. This 
was a temporary permit, looking to a progressive reduction in the diversion as 
rapidly as possible, which permit was granted for humanitarian reasons only. 


Wisconsin filed original suit in 1922 


“Meanwhile on July 14, 1922, the State of Wisconsin filed an original bill in the 
United States Supreme Court against the Sanitary District of Chicago and the 
State of Illinois, seeking an injunction against the diversion of waters of the 
Great Lakes through the sanitary drainage canal. In 1923. Attorney General 
Herman L. Ekern, of Wisconsin—of the present firm of Ekern, Naujoks & Ekern, 
Chicago—and Attorney General Clifford L. Hilton, of Minnesota, together with 
Attorney General Andrew Dougherty, of Michigan, called a conference of the 
Great Lakes States to oppose in the courts the efforts of the Chicago Sanitary 
District and Illinois to continue at the expense of the other Great Lakes States 
the unjustified diversions of water from Lake Michigan. 

“On October 5, 1925, an amended bill was filed and the States of Wisconsin, 
Minnesota, Ohio, and Pennsylvania became cocomplainants. In 1926, the States 
of Michigan and New York each filed separate biils against the State of Illinois 
and the Sanitary District of Chicago, wherein they sought to enjoin the de- 
fendants from diverting any water from Lake Michigan. 

“The United States Supreme Court referred these causes to Hon. (later Chief 
Justice) Charles Evans Hughes as Special Master (271 U. S. 650) and after full 
hearings the Special Master filed his report on November 25, 1927. On January 
14, 1929, the United States Supreme Court rendered its decision holding that the 
complainants were entitled to a decree which would be ‘effective in bringing that 
violation and the unwarranted part of the diversion to an end’ (278 U. 8. 367). 
However, by way of avoiding any unnecessary hazard to the health of the people 
of Chicago the Court decided to frame its decree so as to allow a reasonable and 
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practicable time within which to provide some other means of disposing of the 
sewage of the sanitary district, reducing the diversion as the artificial disposition 
of the sewage increased from time to time, when a permanent, final, and effective 
injunction should issue (Wisconsin et al. v. Illinois et al., 278 U. 8. 367). 


“The United States Supreme Court ruled that the Chicago Sanitary District and the 
State of Illinois must stop the illegal diversion at Chicago 


“The causes were then referred back to Hon. (later Chief Justice) Charles Evans 
Hughes who was directed to take testimony on the practical measures needed to 
dispose of the sewage without the unlawful diversions of water, and the time 
required for their completion and to report his conclusions for the formulation 
of a decree. On December 17, 1929, the report of the Special Master upon rerefer- 
ence was filed and on April 14, 1930, the decision of the United States Supreme 
Court on rereference was rendered (281 U. S. 179), wherein the court again 
pointed out that ‘the defendants are doing a wrong to the complainants, and they 
must stop it. They must find a way out at their peril.’ 


“The decree of April 21, 1930, provided for progressive reductions in diversion until 
December 31, 1938, when the final reduction to 1,500 cubic feet per second be- 
came effective 


“On April 21, 1930, the decree of the court was entered (281 U.S. 696). This 
decree provided, in part, that (1) on and after July 1, 1930, the diversion of the 
waters of the Great Lakes-St. Lawrence system through the Chicago drainage 
canal should be reduced to an annual average of 6,500 cubic feet per second, in 
addition to domestic pumpage; (2) on and after December 31, 1935, this diversion 
should be reduced to 5,000 cubic feet per second, in addition to domestic pumpage; 
and (3) on and after December 31, 1938, this diversion should be reduced to 1,500 
cubie feet per second, in addition to domestic pumpage. 

‘In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan ap- 
plied for the appointment of a commissioner or other special officer to execute 
the decree of April 21, 1930 (281 U. S. 696), on behalf of and at the expense of 
the defendants. The petitioners complained of the delay in the construction of 
the works and facilities embraced in the program of the Sanitary District of 
Chicago for the disposition of sewage so as to obviate danger to the health of the 
inhabitants of the district on the reductions in diversion on December 31, 1935, 
and December 31, 1938, as the decree provided, in the diversion of water from 
Lake Michigan through the drainge canal. 


“In 1933, the decree of April 21, 1930, was enlarged 


“The Court appointed Edward F. McClennen as Special Master to make sum- 
mary inquiry and to report thereon to the Court (287 U. 8. 578). The Special 
Master proceeded accordingly and after full hearing submitted his report and 
recommendations. Upon that report the Supreme Court on May 22, 1933, ren- 
dered its opinion. (See 289 U.S. 395.) On the same day, the Court enlarged the 
decree to provide in part that the State of Illinois is required to take all necessary 
steps to cause and secure the completion of adequate sewage-disposal plants and 
sewers to the end that the reductions in diversion may be made at the times fixed 
in the decree. 

‘*Thereafter the Committee on Rivers and Harbors, House of Representatives, 
adopted on June 15, 1934, a resolution on the question whether it is advisable for 
the United States to purchase the canals now owned by the Sanitary District of 
Chicago. This proposal was opposed by the States of Wisconsin, Ohio, Minnesota, 
and Michigan. The Sanitary District of Chicago demanded that the Federal 
Government purchase the canals and pay to it approximately $90 million for the 
canals. The United States district engineer at Chicago and the War Department 
reported unfavorably on this proposal and such purchase was not made. 

“In the 75th and 76th Congresses bills were introduced seeking authorization 
for increased diversion of water from Lake Michigan. These bills were never 
reported out of committee. 


“In its 1940 petition to the United States Supreme Court, the State of Illinois 
sought to obtain a temporary modification of the decree of 1930 to permit an 
increased diversion to December 31, 1942 

“On January 11, 1940, Illinois applied for modification of the decree of April 

21, 1930, to permit a temporary increase in diversion to 5,000 cubic feet per 

second in addition to domestic pumpage to December 31, 1942. The petition 

alleged that subsequent to December 31, 1938, when the diversion of lake water 
was reduced to 1,500 cubic feet per second, because of the failure of the sanitary 
district to complete its sewage-disposal plants a putrescent, obnoxious, noisome, 
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and unhealthy odor exists along the Illinois Waterway which causes nausea, 
insomnia, irritation of the mucous membrane of the nose and throat, and in 
general undermining of the health of persons living or working along the IIli- 
nois Waterway and that this condition aggravates illness and retards the 
recovery of patients ill in hospitals located along said Illinois Waterway. It 
was alleged that the people of Joliet and Lockport suffered particularly and 
that the condition of the Illinois Waterway, as a result of receiving untreated 
sewage, constituted a menace to the health of the people in those communities. 

‘After hearings upon this application, the Court on April 3, 1940, rendered a per 
curiam opinion in which it said that Illinois ‘has failed to show that it has pro- 
vided all possible means at its command for the completion of the sewage- 
treatment system as required by the decree and that no adequate excuse had 
been presented for the delay,’ and that Illinois had not submitted appropriate 
proof that the conditions complained of constitute an actual menace to the 
health of the inhabitants of the complainant communities or that the State is 
not able to provide suitable remedial or ameliorating measures without an 
increase to the diversion of water from Lake Michigan in violation of the rights 
of the complainant States as adjudged by this Court. The Court said, however, 
that in order that it may be satisfied as to the actual conditions along the Illi- 
nois Waterway, a special master would be appointed to make a summary inquiry 
as to the actual conditions of the Illinois Waterway by reason of receiving un- 
treated sewage and as to the actual effect, if any, of that condition upon the 
health of the inhabitants of the complaining communities and also with respect 
to the feasibility of remedial or ameliorating measures available to Illinois 
without an increase in diversion. 


“Special Master Lemann and the United States Supreme Court ruled against increased 
diversion 

‘After protracted hearings, the special master, Monte M. Lemann, on March 31, 
1941, filed his report with the Supreme Court in which he recommended that a 
decree be entered dismissing the petition of Illinois and taxing costs against the 
State of Illinois. The recommendation was based upon the master’s conclusion 
that the facts proven did not establish any menace to the health of the inhabi- 
tants of Joliet in Illinois or elsewhere along the waterway requiring increased 
diversion of water from Lake Michigan. The United States Supreme Court in 
May 1941 upheld the master’s report and rejected the plea for increased diversion. 


“In October 1950 the Supreme Court denied the petition of Illinois for a clarification 
of the decree of April 21, 1930 

“During the vear 1950 the State of Illinois, pursuant to paragraph 7 of the 
decree of April 21, 1930 (281 U. S. 696) petitioned the United States Supreme 
Court for an interpretation and clarification of said decree. The opposing Lake 
States moved to dismiss the petition on the ground that the decree was clear and 
unambiguous. The Court granted this motion and on October 23, 1950, dismissed 
the petition of Illinois. 


“History of the fight in Congress and before Federal officials for increased diversion 
at Chicago 

“Proponents of increased diversion have repeatedly stated that the fight for 
increased diversion will continue until success is attained. This diversion fight 
has been carried on not only in the courts, but in Congress and before various 
Federal officials and departments. Numerous bills have been introduced in Con- 
gress during the last 30 years but no diversion bill has ever been passed. Appli- 
cations for increased diversion have been filed with two Presidents—Franklin 
D. Roosevelt and Harry S. Truman—with many Secretaries of War, and with 
various board and commissions, including the War Production Board and the 
Federal Power Commission. During World War II, Donald Nelson, chairman of 
the War Production Board, and Leland Olds, Chairman of the Federal Power 
Commission, filed a report on this subject in which it was stated that ‘exercise 
of emergency war powers for this purpose (granting a temporary increase in 
diversion of waters from the Great Lakes through the Chicago Drainage Canal) 
would not appear appropriate.’ The report stated, further, that ‘such action 
would imply that the Supreme Court would not, on proper application, take'all 
steps necessary to enable the city of Chicago adequately to safeguard public 
health.’ 
‘Changes in Great Lakes’ levels 


“The levels of the Great Lakes fluctuate through a wide range. The levels 
vary as much as 5.1 feet on an annual average basis; as much as 6.5 feet on 
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a monthly average basis; some 2 to 3 feet or more on daily averages, and as much 
or more than 2 to 3 feet on an hourly average. For example, the level of Lake 
Michigan rose in February 1926 from a low of 577.3 feet above mean sea level 
about 5 feet to a high of 582.3 feet, in July 1929. Lake Michigan fell 3.29 feet 
in 20 months from July 1929 to February 1931. It rose 3.34 feet in 20 months 
from December 1949 to August 1951. As of May 1952 the level of Lake Michigan 
reached 582 feet. 

“In August 1952 the levels of Lake Michigan and Huron attained a high of 
582.69 feet above mean sea level. In June 1953 these levels had dropped to 
581.98 feet above mean sea level. It is apparent that the levels of the Great 
Lakes will be from one-half to 1 foot lower this summer than they were in the 
summer of 1952, when they were at their highest for this century. These levels 
are now receding into a normal or low cycle. 

“With each new drop in the levels, the Great Lakes bulk carriers must limit 
the amount of cargo carried, in accordance with the depth in the inbound and 
upbound channels between the upper and lower lakes, and to conform to the depth 
now available in the various harbors on the Great Lakes. The larger bulk carriers 
can carry up to 100 tons of cargo per inch of immersion. Therefore it is manifest 
that if additional diversion at Chicago is authorized, this would have the effect 
of reducing the carrying capacity of the Great Lakes fleet about 100 tons per 
ship per inch of loss of lake level for each trip made. The importance of the 
Great Lakes fleet to the economy of the country is borne out by the fact that the 
tonnage on the Great Lakes approximates our total waterborne foreign com- 
merce. On a ton-mileage basis, it exceeds that on our inland waterways by 3.3 
times, and that by our motortrucks by 1.6 times. Iron ore, limestone, coal, 
petroleum and grain are the chief commodities moved on the lakes. Deeper 
channels are necessary to permit handling of larger ships now operating and in 
the blueprint stage, to reduce unit shipping costs, and thereby arrest spiraling 
costs for steel production and many other items. These larger ships are designed 
to handle some 24,000 tons of ore, equivalent to a freight train of 480 cars, with 
each car loaded to 50 tons. 

“In view of the foregoing, it is clear that there is no merit in any of the pending 
House bills which seek to authorize an increase in diversion over and above 
the amount fixed by the United States Supreme Court decree of April 21, 1930. 
On the other hand, it is clear that any additional diversion will be extremely 
harmful to the Great Lakes States and municipalities and their peoples, as well 
as to the municipalities and people located in the Illinois River Valley. 

“The Great Lakes Harbors Association wishes to go on record as being unalter- 
ably opposed to any increase in diversion for the following reasons: 

‘First: Neither the Public Works Committee nor the Congress has the author- 
ity, under the United States Constitution, to pass these bills because the Congress 
has no jurisdiction in the premises, nor has Congress power to authorize the 
transfer of huge quantities of water from the Great Lakes-St. Lawrence Watershed 
to the Mississippi watershed with substantial damage to the Great Lakes States, 
the municipalities located on the Great Lakes and their peoples. Any additionai 
diversion of water from one watershed for the benefit of another is beyond the 
power of Congress and the Federal Government, particularly when made to 
create an artificial waterway or artificially to enrich a natural waterway 
(Wisconsin v. Illinois, 278 U.S. 367). 

“Second: The Supreme Court of the United States has expressly retained juris- 
diction of this subject matter, and the proper forum is that Court. It has the 
machinery, and it has functioned many times, both on the application of the 
State of Illinois, and also on the application of the opposing Lake States to 
determine issues arising out of the Chicago diversion. 

“Third: The interests of Canada, a friendly foreign nation, with whom we have 
been at peace for more than 150 years, and which has a vital interest in main- 
taining the integrity of the lake levels, must be considered. 

“Fourth: It is the position of the International Joint Commission that if the 
pending bills have the effect of appreciably lowering the levels of the boundary 
waters, then it is not within the province of the Public Works Committee to 
attempt to change the amount of the present authorized diversion. Under the 
Boundary Waters Treaty of 1909 the two signatory nations—the United States 
and Canada—expressly divested themselves of all authority over the boundary 
waters as far as raising, lowering, or diverting them was concerned. At the 
hearings before the House Public Works Committee in June 1952 Hon. A. O. 
Stanley, Chairman of the International Joint Commission, seriously questioned 
the authority of the committee to take any action which would appreciably lower 
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the levels of the Great Lakes. The Great Lakes Harbors Association concurs 
in this position taken by the International Joint Commission. 

“Fifth: Any additional diversion would effect a preference for the ports of 
Illinois over those of New York, Pennsylvania, Ohio, Michigan, Indiana, Wiscon- 
sin, and Minnesota and is, therefore, unconstitutional (Wisconsin v. Illinois, 
278 U.S. 367). 

“Sixth: Any additional diversion would work injury to the States of New York, 
Pennsylvania, Ohio, Michigan, Indiara, Wisconsin, and Minnesota, depriving 
them and their citizens and property owners of property without due process 
of law and depriving such States of the natural advantages of their position, 
contrary to their soversign rights as members of the Union (Id.). 

“Seventh: Additional diversion is not required to provide an adequate waterway 
from Chicago to the Mississippi River. The present diversion is ample and the 
increased depth can be obtained by dredging without requiring a change in the 
locks or dams. The present 9-foot channel can carry up to 100 million tons of 
cargo annually. Considering the annual tonnage transported on the waterway 
of roughly 17 million tons, an increase in diversion is unwarranted from a prac- 
tical and economic standpoint and would be grossly inequitable to the Great 
Lak»s States, their municipalities, people, and industries, and contrary to tre 
pow r and authority of the Federal Government. 

“Kighth: Any improvement in navigable depths on a waterway from Lake 
Michigan to the Gulf of Mexico should not be made at the expense of the navi- 
gable depths of the Great Lakes, 

‘‘Ninth: Additional diversion would be of no material assistance in cleaning 
up the Chicago Drainage Canal or the Illinois River. The only permanent and 
effective way of cleaning up these streams is by keeping out of them any untreated 
or partially treated sewage or other material which would pollute the water. 
Today, the lower Illinois River has reached such a stage of self-purification 
that the residents of that area are again able to enjoy fishing, bathing, boating, 
and other healthful water sports. If additional diversion is granted, it is 
certain that the Sanitary District of Chicago would be tempted to dump into 
the sanitary canal, and thence into the Illinois River, untreated or partially 
treated sewage which is now being deposited in sludge beds along the banks of 
the sanitary canal and the Chicago River, and which is causing strenuous protests 
from the residents of those areas because of the obnoxious odors. 

“Tenth: The Great Lakes Harbors Association suggests that the real motive 
behind this demand for increased diversion is the desire on the part of the 
sanitary district to obtain additional hydroelectric power to be generated by 
the facilities it owns and operates at Lockport, Ill. While the sanitary district 
has repeatedly denied that it is interested in the development of additional 
power at Lockport, its denials cannot be given much weight because at every 
opportunity the sanitary district has pressed for increased diversion of lake 
water in order to increase the power to be produced at Lockport. On May 8, 
1946, a headline in the Chicago Daily News carried the statement that ‘By 
diverting more lake water, Lockport can double power.’ This article stated 
that Mr. Horace P. Ramey, assistant chief engineer for the sanitary district, 
asserted that increased diversion can double the power output at the Lockport 
plant of the sanitary district. In 1947 the suggestion was made by Mr. Anthony 

A. Olis, president, board of trustees of the Sanitary District of Chicago, that 
increased diversion of lake water was needed for development of atomic power 
because of the establishment of the Argonne Laboratory along the banks of the 
Sanitary district canal, 20 or 25 miles southwest of Chicago. In 1950, an appli- 
cation for increased diversion was again made by the sanitary district in dispatches 
to then President Truman, to ex-Secretary of Defense Johnson, and to the 
Illinois Senators to obtain additional hydroelectric power during the coal strike. 
From the foregoing, it is plain that the sanitary district is interested in obtaining 
additional diversion for power purposes. 

“Eleventh: The United States Supreme Court in 1929 pointed out that the 
Great Lakes States and their peoples suffered irreparable and comprehensive 
damages due to the unlawful lowering of the levels of the Great Lakes by the 
Sanitary District of Chicago and the State of Illinois. It is plain that Great 
Lakes commerce will suffer increased costs if the levels of the Great Lakes are 
lowered through diversion at Chicago. As Secretary of War Stimson well 
pointed out in 1913 in denying an application by the Sanitary District of Chicago 
for a diversion of 10,000 cubic second-feet—‘in a word, every drop of water 
taken out necessarily tends to nullify costly improvements made under direct 
authority of Congress throughout the Great Lakes and withdrawal of the amount 
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now applied for would nullify such expenditures to the amount of many millions 
of dollars, as well as inflict an even greater loss on the navigation interests using 
such waters.’ 

“In the light of the present critical international situation. it is important 
that shipping on the Great Lakes be maintained at its highest level in order 
to carry the important iron ore from the Mesabi Range to the fabricating plants 
which, in turn, furnish the steel and iron needed to provide the weapons for 
maintaining this Nation strong and free. 


“CONCLUSION 


“In conclusion, the Great Lakes Harbors Association affirms its unalterable 
opposition to any increase in diversion from the Great Lakes—St. Lawrence 
watershed to the Mississippi watershed via the Chicago drainage canal. The 
pending diversion bills are but another in a long chain of attempts by Chicago 
interests to defeat or circumvent the United States Supreme Court decree of 
April 21, 1930 (281 U. S. 696). 

‘Aside from the question of jurisdiction and power of Congress in the premises, 
no necessity or justifiable excuse exists for increasing the diversion of lake water 
at Chicago in excess of the amount fixed by the Supreme Court because: (1) Chi- 
cago today has no health problem related to diversion; (2) the Illinois Water- 
way has more than enough water to handle all the traffic available, and last 
year carried almost 17 million tons without delay or hindrance; (3) additional 
diversion would not alleviate or stop any erosion or damage to riparian prop- 
erty along the Great Lakes due to high waters and winds; (4) the Great Lakes 
have passed the peak of the recent high cycle and are now on the down- 
ward path and the lake levels can be expected to continue their downward 
trend for many years; (5) additional diversion will not clean up any objection- 
able conditions along the Illinois Waterway as long as the sanitary district 
continues the practice of dumping untreated or partially treated sewage into 
such waterway. The only positive and sure cure for any unsightly or unsani- 
tary conditions in this waterway is to keep all polluted matter out of such 
waterway; (6) any additional diversion at Chicago will result in large and con- 
tinuing damages to the Great Lakes States, their port cities, and their people; 
(7) inasmuch as the waters involved here are international in character, the 
only permanent and equitable solution to this problem is to have the 8 States 
bordering on the Great Lakes study the problem of water uses, regulation of 
the levels, etc., and enter into an agreement or compact on this subject as pro- 
vided in the United States Constitution, subject to approval by Congress and 
Canada, 

“(The documents referred to are as follows:) 


“THe BounpaRy Waters TREATY OF JANUARY 11, 1909 (RatiFieED IN 1910), 
Dogs Not Sanction Nor AUTHORIZE THE CHICAGO DIVERSION; SucH DIvER- 
sion Is ConTRARY TO THE BouUNDARY WatERS TREATY 


“Tt has been urged at the present hearings before this committee that the 
Boundary Waters Treaty of January 11, 1909 (which treaty was ratified in 1910), 
sanctions a diversion of 10,000 cubic second-feet of water from the Great Lakes- 
St. Lawrence system through the Chicago drainage canal and that this treaty 
furnishes justification for favorable consideration of the diversion bill which, if 
enacted into law, would authorize additional diversion at Chicago, in addition to 
domestic pumpage. 

“The contention that this treaty sanctions the existing Chicago diversion and 
justifies the passage of any type of diversion bill is wholly without merit. The 

3oundary Waters Treaty and its application to the Chicago diversion came to 
the attention of the United States Supreme Court in the suit filed by the Federal 
Government against the Sanitary District of Chicago wherein the United States 
sought to enjoin the diversion of the waters of Lake Michigan in excess of 4,167 
cubie second-feet, authorized by the permit of the Secretary of War (Sanitary 
District v. U. S. (266 .U. S. 405). The Court, in affirming the decree of the 
district court which granted an injunction, held that the Federal Government 
had a standing in the suit to carry out treaty obligations to a foreign power 
bordering on some of the Great Lakes. The Court in touching upon this subject 
said, in part (p. 426): 

***With regard to the second ground, the treaty of January 11, 1909 (36 Stat. L, 
2448), with Great Britain, expressly provides against uses ‘‘affecting the natural 
level or flow of boundary waters” without authority of the United States or the 
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Dominion of Canada within their respective jurisdictions and the approval of the 
International Joint Commission agreed upon therein.’ 

“A careful reading of this case discloses that the Supreme Court was clearly 
of the opinion that the Chicago diversion was contrary to the boundary waters 
treaty of 1909 because such diversion had not been approved in aceordance with 
the terms of such treaty. 

“The construction placed by the Supreme Court upon this treaty is in accord- 
ance with the interpretation placed thereon by the United States War Depart- 
ment, the administrative body entrusted with the enforcement and application of 
laws relating to navigable waters of the United States, by the Legislative As- 
sembly of the Province of Ontario, Canada, and by the Minister of the Interior 
of Canada. 

“Secretary of War Henry L. Stimson, in his opinion of 1913, denying the applica- 
tion of the Sanitary District of Chicago for a permit to divert 10,000 cubic second- 
feet of water at Chicago, stated that the boundary waters treaty of 1909 did not 
sanction the Chicago diversion, and that such question should, in accordance 
with the terms of the treaty, be placed before the International Joint Commission. 

“Tn aresolution adopted by the Legislative Assembly of the Province of Ontario, 
Canada, in the year 1924 protesting against the Chicago diversion it was stated, 
in part, that ‘such diversion and abstraction is contrary to the international 
treaty respecting boundary waters entered into between Canada and the United 
States, and the Canadian Government has been protesting and is protesting 
against such diversion for some time past to the Government of the United 
States.’ 

“In 1926, Hon. Charles Stewart, then Minister of the Interior, in a statement 
made in House of Commons, declared that the Canadian Government had never 
recognized the Chicago diversion and promised that it would ‘continue to protest 
against the entire principle of abstracting water from the Great Lakes to another 
watershed.’ 

“This uniform interpretation of the boundary waters treaty by the several 
branches of the two governments concerned, is, we submit, conclusive as to its 
true meaning and intent, namely that the Chicago diversion is contrary to and 
amounts to a violation of this treaty. (Sanitary District v. United States, 266 
U. 8. 405.) 

“However, let us examine further into the treaty and the circumstances sur- 
rounding its signing and ratification. 

“The chief purpose of this treaty was stated to be the prevention of ‘disputes 
regarding the use of boundary waters.’ The treaty provided that the United 
States might authorize the diversion, within the State of New York, of the 
Niagara River above the falls for power purposes, not exceeding in the aggregate 
a daily diversion at the rate of 20,000 cubic feet per second, and that the United 
Kingdom, by the Dominion of Canada, or the Province of Ontario, might author- 
ize a diversion of said waters, for power purposes, not exceeding a daily diversion 
at the rate of 36,000 cubic feet per second (art. V). 

“With reference to the use of boundary waters, it was provided in the treaty 
that the following order of precedence should be observed among the various uses 
enumerated in the treaty for these waters, to wit: Uses for domestic and sanitary 
purposes; used for navigation, including the service of canals for the purposes 
of navigation; the uses for power and irrigation purposes. These provisions were 
not to ‘apply to or disturb any existing uses of boundary waters on either side of 
the boundary (art. VITI).’ 

‘‘When this treaty was under consideration, it was not intended to cover Lake 
Michigan as a boundary water. The true facts in regard to the circumstances 
surrounding and leading to the signing of this treaty with reference to the then 
existing diversion of waters at Chicago, and the reasons for the apportionment 
of the waters of the Niagara River, are as follows: 

‘‘(1) In considering the amount of water of the Niagara River to be allotted to 
Canada and to the United States, the joint committee decided that it would not 
disturb any works which were then in process of construction and completion, 
and for which moneys had already been expended. 

(2) It appeared that a large part of the hydroelectric power which was to be 
generated on the Canadian side was under contract for use in the United States 
and this fact was given recognition in the allotment of water to the two countries. 

““(3) Most of the water in question, and subject to allotment, was on the 
Canadian side, and not on the American side. 

““(4) The amount of diversion at Chicago authorized under the temporary per- 
mits of the Secretaries of War from the year 1905 to 1910 was 4,167 cubic second- 
feet and, in fact, the diversion through the Chicago Sanitary Canal for the period 
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1905 through 1909 averaged a little more than 5,000 cubic second-feet. The 
United States never authorized a diversion of 10,000 cubic second-feet and 
in 1908 the Government filed a suit to enjoin the diversion of more than 4,167 
cubic second-feet from Lake Michigan. A second bill was filed in 1913 and the 
United States was ultimately successful. Sanitary District v. United States, 266 
U.S. 405. This refutes the claim that a diversion of 10,000 cubic feet per second 
of water from Lake Michigan was sanctioned by Canada and the United States 
by the signing of the treaty in question. 


“Wits THe REDUCTION OF THE DiveERSION TO 1,500 Cuptc Seconp-FEET, Pius 
Domestic PuMpaGR, No INTERFERENCE WITH OR OBSTRUCTION IN Fact To 
NAVIGATION OR NAVIGABLE CAPACITY AND No NUISANCE OR SANITARY 
PROBLEM Exists IN THE CHICAGO RIVER AS PART OF THE PorRT oF CHICAGO, 
oR IN ANY PoRTION OF THE ILLINOIS WATERWAY FROM LAKE MiCHIGAN TO 
THE Mississipp1 RIvER 


‘While I believe that Congress has authoritatively determined that, as a matter 
of law, there could be no obstruction to navigation or navigable capacity in the 
Chicago, Des Plaines, or Illinois Rivers from the discharge of liquid sewage or 
effluent, we proceed to answer the contention that upon the completion of the 
sewage-treatment program of the Chicago Sanitary District, and the flow a 
Lockport reduced to 1,500 cubic feet per second, plus domestic pumpage, there 
exists in the Chicago, Des Plaines, and Illinois Rivers no obstruction to navi- 
gation or to its navigable capacity. 

“T assume that the proponents of the diversion bills, in referring to the sanitary 
conditions after December 31, 1938, refer not merely to the preservation of 
edequate depths and widths, but to the prevention of any nuisance conditions 
arising from the disposal of the sewage which could create an interference with 
or obstruction to, navigation or navigable capacity of the Chicago, Des Plaines, 
and Illinois Rivers, and we assume that in their view of the matter they did not 
have in mind any fanciful standards, but intended simply to secure practical 
conditions which have been found adequate for navigation in line with the 
experience in navigable harbors generally. 

‘‘While the State of Illinois and the sanitary district originally contended that 
the diseharge of the entire volume of raw sewage into the Chicago River did 
not create any interference with navigation either in that river or downstream 
in the Illinois River ever since the United States Supreme Court held that diver- 
sion for sanitation is illegal and inadmissible, the State and the sanitary 
district have steadily attempted to create an impression that in order to main- 
tain navigation at Chicago and along the Illinois River, it is necessary to elimi- 
nate all possibility of contamination of the water in those rivers, no matter 
how negligible, so that in effect the water may be as pure as it was when there 
was no city of Chicago. If these contentions were correct, there would be no 
free and unobstructed navigation at any of the substantial ports of the United 
States, and navigation, instead of growing upon the Lakes and elsewhere, would 
have died out long ago, as the cities continued to grow. On the contrary, it 
has increased by leaps and bounds. 

‘In New York v, New Jersey (256 U. S. 296), the Federal Government, with 
the consent of the Supreme Court, approved the discharge of the sewage into 
New York Harbor, with simple preliminary treatment for the removal of coarse 
material. This establishes the fallacy of contending for any such fanciful stand- 
ards. If the method of discharge used in New York Harbor did not constitute 
an interference with navigation, clearly the discharge of a purified effluent cannot 
be held to do so. 

I believe, however, that the testimony in the suits brought by the Lake States 
establishes conclusively that with the completion of the sewage-treatment plants 
and other practical measures deemed necessary for the treatment of the sewage, 
and with the flow at Lockport reduced at the end of 1938, conditions in the 
Chicago, DesPlaines, and Illinois Rivers will be more than adequate for main- 
tenance of navigation. However, if the limited program of practical measures 
now being carried out by the sanitary district would not accomplish that result, 
or if an unusual standard of purity is to be required, then certain other practical 
measures can be added thereto. 

**At the hearings conducted before Hon. (now Chief Justice) Charles Evans 
Hughes, on rereference, much testimony was introduced on the subject of the 
discharge of liquid sewage or effluent into the Chicago River and the sanitary 
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canal, and whether this would lead to nuisance conditions which would create 
interference with or obstruction to navigation or the navigable capacity of those 
waters. Four sanitary engineers, one Lake captain and a former colonel, with 
45 years’ experience in the Eingineer Corps on river and harbor work in the 
United States, testified that with the completion of the sewage-treatment program 
by the end of 1938, and with no diversion or flow at Lockport, no nuisance 
would be created in the Chicago River, and there would be no interference with 
navigation. The sanitary engineers testified that conditions would be satis- 
factory, both from the standpoint of navigatoin and public health, and the waters 
would not be offensive to or injurious to the health of passengers or people em- 
ployed on boats or docks. The testimony of these witnesses also showed that 
there will be no visible suspended particles in the Chicago River recognizable 
as of sewage origin; that the conditions would not produce an excessive growth 
of water plants, and that it would be greatly superior to the waters in any other 
harbors on the Great Lakes where there is no sewage treatment, and that the 
effluent or liquid is stable, clear, odorless, and sparkling, and that it will 
remain stable indefinitely (Wisconsin et al. v. Illinois et al. Testimony of 
Howson, Gascoigne, Townsend, D., Elms, Townsend, Col., Inches. Joint Abstract 
on rereference, pp. 108-109, 639, 207—209, 214-218, 246-258, and 240-241). 

““Major Putnam, while United States district engineer at Chicago, said in his 
official report on the diversion of water from Lake Michigan in 1923 (Wisconsin 
et al. v. Illinois et al., exhibit 1, Joint Abstract of Record, 179): 

‘** “As far as the navigation of the Chicago River and the drainage canal is con- 
cerned, if the flow of Lockport were entirely throttled and the powerhouse gates 
closed so as to permit no diversion from Lake Michigan, conditions would be 
decidedly improved. The current which now averages 1% miles per hour and in 
some bridge draws is as high as 4, would be practically eliminated, making naviga- 
tion considerably simpler, especially for the larger vessels whose passage through 
a narrow bridge draw is apt to increase the current materially’ (pp. 59-60). 

“This opinion was expressed by Major Putnam when there was no sewage 
treatment at Chicago. Major Putnam, appearing as a witness at the hearing 
before Hon. (now Chief Justice) Charles Evans Hughes, in March 1929, in Wis- 
consin et al. v. Illinois et al., reaffirmed the correctness of that statement. (Wis- 
consin et al. v. Illinois et al., J. A on re-reference 99.) Obviously with complete 
treatment, conditions will be further improved. 

“Tt is clear that if there is no nuisance from the standpoint of sanitation, there 
certainly can be none from the standpoint of navigation. 

‘Present Sanitary Engineer Pearse of the Sanitary District of Chicago testified 
before a committee of Congress in 1924. In his testimony before the committee, 
which he reaffirmed in the Lake States suit, he stated that the effluent of a 
sprinkling filter or activated sludge plant is fit to run down a stream without 
dilution. He reaffirmed that fish were living in the effluent of sanitary district 
trickling filters, right at the filters. (Wisconsin et al. v. Illinois et al., Master’s 
Report 29, Joint Abstract on re-reference 520-1.) He stated further: 

““«The biological processes, such as sprinkling filters, or activated sludge, when 
properly operated, produce a high grade effluent, requiring no dilution, in which 
jish can live. The effluent, further, will create no nuisance, and can be turned 
into a water course even though dry, without fear of consequence.’ [Italics ours.] 

“Can it be reasonably contended that such an effluent would not be fit to use 
for the flotation of vessels, or that it would not be better than the waters in any 
one of the important harbors on the Great Lakes under present conditions? 
Moreover, the effluent will not be turned into a dry run (which Pearse says 
will create no nuisance) but will obviously be diluted with water by seiches, 
rains, and natural runoffs, plus approximately 3,200 cubic-second feet of water 
from Lake Michigan. 

‘Tt should also be pointed out that from the earliest official reports of the Corps 
of Engineers, United States Army, right down to date, it has been consistently 
and repeatedly reported that a total flow of from 500 to 1,000 cubic feet per 
second from the Great Lakes watershed would be ample for all navigation re- 
quirements upon a waterway from Lake Michigan through the Des Plaines and 
Illinois Rivers to the Mississippi. 

“In a comprehensive report transmitted to Congress March 29, 1926, and being 
House Document 4, Sixty-ninth Congress, first session, the Board of Engineers, 
of which General Jadwin was senior member, advised Congress that an adequate 
waterway could be obtained with a total diversion or flow of 1,000 second-feet 
(Wisconsin et al. v. Illinois et al., Ex. 18, Joint Abstract of Record, pp. 37, 38). 
This view was confirmed by General Taylor, then Chief of Engineers, both in 
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transmitting the foregoing report and in his testimony before the Committee 
on Rivers and Harbors of the House of Representatives in 1926 (Wisconsin et al. 
v. Illinois et al., Ex. 209, Joint Abstract of Record, pp. 35-36). The view was 
reaffirmed by both General Taylor, as Chief of Engineers, and General Jadwin, 
as senior member of the board, in Senate Document No. 130, Sixty-ninth Con- 
gress, first session, dated June 16, 1926 (Wisconsin et al. v. Illinois et al., Ex. 249, 
Joint Abstract of Record, pp. 60-65). House Document 4, Sixty-ninth Congress, 
first session (Ex. 18), was again reviewed in House Document 12, Seventieth 
Congress, first session, dated May 11, 1928, and the various plans for a waterway, 
including one with a total flow of 1,000 second-feet, were again set forth in that 
report (Ex. 276, p. 18, Master’s Report, p. 124). In discussing the Chicago 
drainage canal, the special Board (Master’s 1927 Report, p. 124) stated: 

‘“* ‘However, since this is a lake-level canal, no discharge is acwually necessary 
for its use for navigation as distinct from sanitary uses, except for the lockages 
at Lockport.’ 

“This report was transmitted to Congress by General Jadwin, as Chief of Engi- 
neers, with his approval. 

‘Thereafter the Corps of Engineers in official statements, as we have pointed 
out in another section of this brief, repeatedly affirmed that a commercially 
useful waterway could be constructed with a total diversion of 1,000 cubic feet 
per second or less, and in January 1938 the Secretary of War again advised in 
an official statement addressed to the Rivers and Harbors Committee that the 
amount of diversion fixed by the Supreme Court decree will, after December 31, 
1938, be sufficient to provide a useful waterway from Lake Michigan to the 
Mississippi by way of the Des Plaines and Illinois Rivers. 

‘“‘While the lake-port cities contend that with completion of the program of 
available practical measures, as directed by the Supreme Court, and reduction 
of the diversion to 1,500 cubic feet per second, plus domestic pumpage, no nuisance 
conditions are created in the Chicago River, port of Chicago, or along the Des 
Plaines or Illinois River, they submit that without regard to the question of the 
existence of a nuisance the creation of a nuisance by Chicago cannot be made 
the basis of legalizing any diversion of water from the Great Lakes water- 
shed. In the last analysis, such a basis results in a diversion, not for the benefit 
of navigation but for the purpose of relieving the nuisance from sewage pollu- 
tion, or, in other words, for the purpose of assisting in the disposal of the sewage 
of the Sanitary District of Chicago, which this Court has held may not lawfully 
be done. In the words of Mr. Chief Justice Taft (278 U. 8. 367), at page 418: 

‘Merely to aid the district in disposing of its sewage was not a justification, 
considering the limited scope of the Secretary’s authority. He could not make 
mere local sanitation a basis for a continuing diversion.’ 

“Any contention that the discharge of local sewage and much less of the purified 
effluent of the sewage-treatment works at Chicago will create any obstruction to 
or interference with navigation in the Chicago River is not only untenable as a 
matter of logic but it is unsustainable as a matter of law. The material portion 
of title 33, U. 8. C., section 407, reads: 

** ‘Deposit of refuse in navigable waters generally: It shall not be lawful to 
throw, discharge, or deposit, or cause, suffer, or procure to be thrown, discharged, 
or deposited, either from or out of any ship, barge, or other floating craft, of any 
kind, or from the shore, wharf, manufacturing establishment, or mill of any kind, 
any refuse matter of any kind or description whatever, other than that flowing 
from streets and sewers and passing therefrom in a liquid state, into any navi- 
gable water of the United States, or into any tributary of any navigable water 
from which the same shall float or be washed into such navigable water.’ 

“Title 33, U. 8. C., section 421, is a special act of similar import applying to 
Lake Michigan in front of Chicago, and prohibits the discharge of ‘any refuse, 
matter of any kind or description whatever, other than that flowing from streets 
and sewers and passing therefrom in a liquid state into Lake Michigan within 
8 miles of shore.’ 

“These statutes constitute both a general and a special determination by the 
Congress that the discharge of street wash and liquid sewage into any navigable 
water of the United States is legal and does not constitute an interference with 
or obstruction to navigation or navigable capacity as a matter of law. Since 
Congress has thus directly authorized the flow from streets and sewers which 
passes in liquid form to be discharged into navigable water, and has so declared 
that the same shall not constitute an obstruction to navigation or navigable 
capacity, it is clear that the same material, modified only by the treatment of the 
sewage element which takes out the solids and purifies the effluent, cannot con- 
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stitute such an obstruction. In other words, the discharge of the street wash and 
purified sewage effluent of Chicago are, as a matter of positive statutory enact- 
ment, neither an interference with or obstruction to navigation or navigable 
capacity. This determination by the Congress is conclusive. (Pennsylvania v. 
Wheeling Bridge Co., 59 U. 8S. (18 Howard) 421; Southern Pacific Co. v. Olypian 
Dredging Company, 260 U. 8. 205.) 

“We are unable to find from reading the opinion of New York v. New Jersey 
(256 U. S. 296) that this statute was construed in that case. Certainly the 
special statute was not construed. The Federal Government was there seeking 
to protect Government property as well as the interests of navigation. The 
Government’s contention was never decided on the merits. We do not know what 
would have been the decision of the Supreme Court in such an event. That the 
granting of a petition for intervention is not significant is shown by the action 
of the Court with reference to the claims of the Mississippi Valley States in the 
Supreme Court suits brought by the Great Lakes States. 


“THe Law 


“T eontend that Congress has no power, under the Constitution, to divert the 
waters of the Great Lakes into another watershed with substantial damage to the 
interests of the Lake States even in furtherance of a desire to create an artificial 
waterway or artificially to enrich a natural waterway in another watershed; 
but if Congress has such power, its exercise would be a gross injustice to a vast 
territory of the Nation and would be a violation of natural equities which have 
been built up at great expense in reliance upon those natural equities and con- 
stitutional rights by the Lake States and their citizens. 

“1. The constitutional power given to Congress over navigable waters of the 
United States does not extend to the abstraction of the waters of one watershed 
for the benefit of another. 

‘*The waters of the Great Lakes and their connecting waters, together with the 
submerged lands thereunder, are the property of the littoral States, and their 
title thereto, regardless of whether it be the full legal title, or in trust for their 
people, is subject only to the paramount right of Congress to regulate navigation 
as a power implied from the express power to regulate commerce. Since the 
rights of these States in such waters and submerged lands are proprietary rights, 
the control of these States thereover must be final and conclusive except insofar 
as that title is qualified by the legitimate scope of the Federal power to regulate 
navigation. (Jllinois Central Railroad Company v. Illinois, 146 U. S. 387; 
Shiveley v. Bowlby, 152 U. 8. 1; Port of Seattle v. Oregon, etc., 255 U.S. 56.) 

“The power of the United States over navigable streams is implied from its 
power to regulate interstate commerce (Gibbons v. Ogden, 9 Wheat. 1). This 
implied power over navigable water is limited to their preservation and improve- 
ment as avenues of interstate commerce. The right and duty of the United States 
in relation to navigable waters is a public trust for their preservation and im- 
provement as interstate highways. The power thus granted to Congress by the 
commerce clause does not authorize Congress to destroy the things it is authorized 
to regulate in order to create something else which it prefers to regulate. This 
does not mean that navigable waters may not be connected by canals, which 
would only have the effect of making more serviceable the natural highways 
which they connect and which have been entrusted to the Federal Government for 
preservation and improvement; but it does not mean that in the guise of creating 
an artificial waterway, or in order to artificially enrich a natural waterway in 
another watershed, it may destroy the natural navigable waterways entrusted to 
its care, merely because Congress would prefer to regulate some other waterway. 
Except for such artificial connections which do not destroy or substantially im- 
pair the navigable capacity of the navigable waterways entrusted to its care, 
the power of Congress under the commerce clause can only extend to the preserva- 
tion and improvement of natural water highways in substantially their natural 
location. 

‘‘When the United States was settled, the colonists brought to this country the 
common law of England. That common law prevailed in full force and effect 
at the time of the adoption of the Constitution. The existence of that common 
law was taken for granted by the framers of the Constitution, and the Consti- 
tution was adopted and must be construed in relation to the rights, privileges. 
and limitations which existed by virtue of the common law, and upon which com- 
mon-law rights the Constitution, upon its adoption, was superimposed. This 
has many times been recognized by the Supreme Court. In Kansas v. Colorado 
(206 U.S. 46, 94-95), the Court said: 
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“Tt is undoubtedly true that the early settlers brought to this country the 
common law of England, and that the common law throws | ght on the meaning 
and scope of the Constitution of the United States, and is also in many States 
expressly recognized as of controlling force in the absence of express statute. 
As said by Mr. Justice Gray in United States v. Wong Kim Ark (169 U. 8. 649, 
654): 

*“« “Tn this, as in other respects, it must be interpreted in the light of the com- 
mon law, the principles and history of which were famililarly known to the framers 
of the Constitution. (Minor v. Happersett, 21 Wall. 162; Ex parte Wilson, 114 
U. 8. 417, 422; Boyd v. United States, 116 U. S. 616, 624, 625; Smith v. Alabama, 
124 U. S. 465.) The language of the Constitution, as has been well said, could 
not be understood without reference to the common law (1 Kent Com. 336; 
Bradley, J., in Moore v. United States, 91 U. S. 270, 274).”’’ 

“‘When the Constitution was adopted, and the express power given to Congress 
to regulate commerce, the right to abstract the waters of a watershed had never 
been claimed and much less recognized. This fact is readily determined by any 
study of the common law in England as it existed at the time when the Constitu- 
tion was adopted, or since that time (Odgers, Common Law of England, vol. 
1, pp. 590-594). The power granted to Congress under the commerce clause 
was merely the power to appropriate all the waters of a navigable waterway 
for an avenue of commerce along such natural highway, including the natural 
extensions thereof, together with the right to improve that natural highway in 
its natural basin without regard to any incidental injury therefrom; but there 
was never included within the grant of power the right to destroy the natural 
navigable waters for the purpose of creating a waterway in another watershed, 
even as an incident of interstate commerce. The States which border on the 
Great Lakes were settled because of the existence of these resources, and the 
States themselves then enlarged and enhanced the gifts of nature within their 
boundaries. Citizens of these States settled and established themselves within 
their borders because the natural resources contained therein appealed to them. 

“It is not too much to say that the whole industrial and commercial structure 
of the United States has been built about the existence of two great waterways 
separated by the Continental Divide, opening interstate and international com- 
munication by the St. Lawrence on the one hand and the Mississippi on the other. 
Each has its natural advantages. In the basin of each of these waterways, vast 
populations have built up their social and industrial institutions to use tothe 
maximum these natural advantages. An intense but constitutionally restrained 
rivalry exists between the two sections and the dominant character of their re- 
spective civilization has been determined throughout the past 100 years, as much 
by their respective advantages as by their common advantages. That the 
natural advantages of the Great Lakes region should now be sacrificed to the drain- 
age of Chicago or to the improvement in the navigable depths of the Mississippi 
would be at variance with the just expectations of the States and their peoples, 
who have settled the Great Lakes region and built it into an efficient industrial 
empire. To destroy these just expectations would be grossly inequitable and, as 
we have seen, there is no express language in the Constitution which requires the 
implication of any such power. 

“In Hudson County Water Company v. McCarter (209 U.S. 349, 356) this Court 
said: 

“ ‘But we agree with the New Jersey courts, and think it quite beyond any 
rational view of riparian rights that an agreement, of no matter what private 
owners, could sanction the diversion of an important stream outside the bound- 
aries of the State in which it flows. The private right to appropriate is subject 
not only to the rights of lower owners but to the initial limitation that it may 
not substantially diminish one of the great foundations of public welfare and 
health. We are of opinion, further, that the constitutional power of the State 
to insist that its natural advantages shall remain unimpaired by its citizens 
is not dependent upon any nice estimate of the extent of present use or specula- 
tion as to future needs. The legal conception of the necessary is apt to be 
confined to somewhat rudimentary wants and there are benefits from a great 
river that might escape a lawyer’s view. But the State is not required to submit 
even to an aesthetic analysis. Any analysis may be inadequate. It finds itself 
in possession of what all admit to be a great public good, and what it has it may 
keep and give no one a reason for its will.’ 

“The question of diversion of water from one watershed to another was raised 
in Wyoming v. Colorado (259 U. 8. 419). In its opinion the court held the point 
to be of no importance for the reason that both Wyoming and Colorado had 















































































































































































































































102 LAKE MICHIGAN WATER DIVERSION 


adopted domestic policies with regard to diversion which disregarded the water- 
shed. We know of no other case in which this question has been raised. 

“Conceding freely and fully the dominance of Congress in its regulation of 
navigable waters, we submit that the meaning of the donation of that power 
is that Congress shall have the right to regulate those waters where they are 
and not to carry them by artificial channels to some other place to be regu- 
lated, and that this limitation upon the power of Congress grows stronger with 
each interest built up around navigable waters, in their natural condition and 
location, until it becomes irresistible in such a case as that at bar, where the 
whole industrial and commercial fabric of the civilization of great States depends 
upon the unimpaired preservation of the natural advantages which caused men 
to seek locations and build their cities and the avenues of trade and commerce 
in relation to those natural advantages. 

“Was it ever contemplated by the framers of the Constitution that such natural 
resources might at any time he taken away from those who had settled in 
proximity to them and developed and made use of them for the benefit of people 
who had chosen to setile and locate in another watershed? Wethink not. This 
is a very different question from the right of the Federal Government to do 
incidental damage by improving a natural waterway substantially in its natural 
location. It is unthinkable that a power given to Congress only by implication 
was ever intended to permit a temporary majority of a political body to take or 
injure the gifts of nature in one State for another. It is our contention that 
Congress has no more power to take the water which is the property of the Great 
Lakes States to their injury, either to give it to Illinois for any purpose or to 
create an artificial waterway in another watershed, than it would have to authorize 
the State of Illinois to appropriate the forests of Wisconsin to construct canals 
or locks on the Tllinois River for the improvement of navigation. For the pur- 
pose of making the principle involved very clear let us assume an extreme case. 
Assuming it were economically and mechanically possible to transport the waters 
of the Great Lakes system by siphon, pipeline, or other mechanism, to the 
Sacramento River, would it be contended that Congress had the power of appro- 
priating the waters of the Great Lakes-St. Lawrence system for the improvement 
of navigation on the Sacramento River? Yet there is no distinction in principle 
between such a case and the appropriation of the waters of the Great Lakes for 
the Illinois and Des Plaines Rivers. 

“In asserting this lack of constitutional power on the part of Congress these 
Great Lakes States do not consider that they are challenging any of the great 
decisions of the Supreme Court with reference to the improvement of navigable 
waters by Congress. The facts here present a novel question which, in our 
opinion, has never been passed upon by the United States Supreme Court. 

‘2. Cases sometimes cited as establishing the power of Congress to authorize 
the abstraction of waters from one watershed to another to the injury of the 
former do not sustain, but refute, such contentions as to the power of Congress. 

‘*‘We shall now review cases which have been cited as establishing the power of 
Congress to authorize the diversion and destruction of the navigable capacity 
of navigable waters of the United States. Plainly they do not sustain, but refute, 
such contentions as to the power of Congress. 

‘Pennsylvania v. Wheeling Bridge Co. (59 U. 8. (18 How.) 421) involved nothing 
more than the exercise of the familiar power of Congress under the commerce 
clause reasonably to balance the convenience of two forms of interstate com- 
merce, that is, interstate commerce by railroad and highway over bridges across 
navigable streams, and interstate commerce by water upon such navigable 
streams. The case did not involve any power of Congress to destroy the navigable 
capacity of a navigable stream for any purpose and much less for a purpose 
unrelated to and not falling within the movement of interstate commerce. The 
fact that it was held in Gibbons v. Ogden (9 Wheat. 1) that regulation of navi- 
gable waters comes by implication within the Federal power under the interstate 
commerce clause did not make commerce by water necessarily predominant over 
everv other form and avenue of interstate commerce, that is, it did not mean 
that interstate commerce by water was entitled to be free of every inconvenience 
which might be occasioned by the crossing of the navigable waters by interstate 
commerce by land, even though the resulting burden upon interstate commerce 
by land would far outweigh any inconvenience which would otherwise result to 

interstate commerce by water. Every time the Federal Government regulates 
the height of a bridge and the width of the spans over a navigable stream, it is 
merely exercising its power reasonably to balance the claims of two forms and 
methods of interstate commerce, that is, commerce by water and the important 
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interstate commerce which may be moving by motor or train across the river 
by bridge. The question in each case is to what extent interstate commerce by 
water shall be burdened (not destroyed) for the benefit of interstate commerce 
by land and vice versa. The power to balance the sometimes conflicting claims 
of the two forms of interstate commerce does not touch the question of the 
alleged power to destroy the navigable capacity of a navigable stream by divert- 
ing it into another watershed even for another navigation route and much less 
for a purpose unrelated to interstate commerce. 

“The Wheeling bridge was a little too low to provide clearance for the stacks of 
the largest steamers at all stages of water without taking down a length of their 
stacks which was not uncommon in that day, when bridge clearances were less 
adequate than now (see First Wheeling Bridge case, Pennsylvania v. Wheeling 
Bridge Co., 54 U. 8. (13 How.) 518); and the Congress simply balanced this incon- 
venience against not only the economic loss but the complete disruption of inter- 
state commerce by land, which would have been involved in a destruction of the 
bridge. Manifestly, the case lends no support to the claim advanced by the 
defendants. 

“South Carolina v. Georgia (93 U. S. 4) in no sense involved a diversion from the 
watershed of a navigable stream or the destruction of its navigable capacity. It 
involved the not uncommon situation where a navigable stream separates for 
a short distance into two channels so that neither channel has the usefulness com- 
mensurate with the general navigable capacity of the river; and when an im- 
provement is made, it is necessary to select one channel or the other, just as it is 
necessary to select some part of the single channel! of the stream when it is 
sought to provide an improved channel. That the case does not support the 
defendants is plagn from the statement of the court at page 11, reading as follows: 

‘(<k * * The action of the defendants is not, therefore, the destruction of the 
navigation of the river. True, it is obstructing the waterway of one of its chan- 
nels, and compelling navigation to use the other channel; but it is a means em- 
ployed to render navigation of the river more convenient—a mode of improvement 
not uncommon. The two channels are not two rivers, and closing one for the im- 
provement of the other is in no just or legal sense destroying or impeding the 
navigation.’ 

“« Missouri v. Illinois (200 U. 8. 496) was a suit to enjoin the State of Ilinois and 
the Sanitary District of Chicago from discharging sewage through an artificial 
channel into the Illinois River so that the effluent would eventually be carried 
down the Mississippi River past the city of St. Louis. No question of impairment 
of navigable capacity by reason of any diversion from the Great Lakes was raised 
or considered. Indeed, Missouri could not have raised such a question because 
the diversion, insofar as it affected Missouri waters at all, was beneficial to navi- 
gation by increasing their navigable depths, as Missouri claimed in subsequent 
litigation when she sought to preserve the diversion. The only point made with 
reference to the diversion was that since the city of Chicago was not in the 
natural watershed of the Mississippi River there was no right to dispose of 
Chicago’s sewage into that watershed and that contention did not depend upon 
whether the sewage was transported into the Mississippi watershed by water 
diverted from Lake Michigan or by other means such as pumping it undiluted 
over the divide. Manifestly, this presented no question of the power of Congress 
or of Illinois to divert water from the Great Lakes to the impairment of their 
navigable capacity. That the question merely involved the right to discharge 
the sewage into the Mississippi watershed is plain from the language of Mr. Jus- 
tice Holmes, upon which defendants rely, as follows: 

“« ‘Some stress was laid on the proposition that Chicago is not on the natural 
watershed of the Mississippi because of a rise of a few feet between the Des- 
plaines and the Chicago Rivers. We perceive no reason for a distinction on this 
ground. The natural features relied upon are of the smallest. And if under 
any circumstances they could affect the case, it is enough to say that Illinois 
brought Chicago into the Mississippi watershed in pursuance not only of its own 
statutes but also of the acts of Congress of March 30, 1822 (c. 14, 3 Stat. 659, 
and Mar. 2, 1827, c. 51, 4 Stat. 234), the validity of which is not disputed (Wis- 
consin v. Duluth (96 U. 8. 379)). Of course, these acts do not grant the right to 
discharge sewage, but the case stands no differently in point of law from a suit 
because of the discharge from Peoria into the Illinois, or from any other or all 
other cities on the banks of the stream.’ 

“Tt is also illuminating to note the following comment by Mr. Justice Holmes 
in the subsequent case of Sanitary District v. United States (266 U. 8. 405), to wit: 

“ “The defendant in the first place refers to two acts of Congress: One of March 
30, 1822 * * * and another of March 2, 1827 * * * referred to, whether hastily 
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or not in Missouri v. Illinois (200 U. 8. 496, 526), as an act in pursuance of which 
Illinois brought Chicago into the Mississippi watershed’ (loc. cit. 427). 

“Of course, it is a complete answer to the contention based upon Missouri v. 
Illinois (200 U. 8S. 460) that these identical statutes and that very decision were 
urged to constitute authority for the diversion in Wisconsin v. Illinois (278 U. S. 
367), and that a unanimous Court, which included Mr. Justice Holmes, held that 
they were no authority whatsoever. 

“The claim has also been made that Sanitary District v. United States (266 
U. 8. 405) holds that Congress has power to authorize the diversion of water 
from one watershed to the other notwithstanding the impairment of navigable 
capacity. Of course, that case presented the exact antithesis of whether Congress 
could authorize a diversion from a navigable stream to the impairment of its 
navigable capacity. The only question there was whether, as against a State, 
Congress could prohibit a diversion from a navigable stream which would impair 
its navigable capacity. The relief sought was in strict conformity with the trust 
of Congress to preserve and improve the natural navigable waters entrusted to 
its care, and the Court held that it had that power. The injunction in that 
case was granted ‘without prejudice to any permit that may be issued by the 
Secretary of War according to law’ (loc. cit. 432). The defendants in Wis- 
consin Vv. Illinois, supra, contended that that was a recognition both of the power 
of Congress and of the administrative officers to authorize such diversion. But 
the contention was in vain. 

“In Wisconsin v. Illinois (278 U. S. 367) it was vigorously urged upon the 
Court, on the one hand, that Congress was without power to authorize a diver- 
sion from the Great Lakes watershed in an amount which would substantially 
impair the navigable capacity of the Great Lakes system, and om the other hand, 
that Congress possessed and had exercised such power; but the Court found 
it unnecessary and declined to decide that grave constitutional question. Mr. 
Chief Justice Taft, speaking for a unanimous Court, stated the contentions of 
the parties and the view that they need not all be decided, in the following 
language at page 410: 

‘(«*# * * Defendants assert that such a diversion is the result of congres- 
sional action in the regulation of interstate commerce, that the injury, it any, 
resulting in damnum absque injuria to the complaining States. Those States 
reply that the regulation of interstate commerce under the Constitution does not 
authorize the transfer by Congress of any of the navigable capacity of the 
Great Lakes system of waters to the Mississippi Basin, that is, from one great 
watershed to another; second, that the transfer is contrary to the provisions of 
the Constitution forbidding the preference of the ports of one State over those 
of another; and third, that the injuries to the complainant States deprive them 
and their citizens and property owners of property without due process of law 
and of the natural advantages of their position, contrary to their sovereign rights 
as members of the Union. If one of these issues is decided in favor of the 
complaining States, it ends the case in their favor and the diversion must be 
enjoined. But in the view which we take respecting what actually has been 
done by Congress some of these objections need not be considered or passed upon. 

***The complainants, even apart from their constitutional objections, contend 
that Congress has not by statute or otherwise authorized the Lake Michigan 
diversion, that it is, therefore, illegal and that the injuries by it to the complain- 
ant States and their people should be forbidden by decree of this Court.’ 

“In disposing of the case, Mr. Chief Justice Taft said at page 417: 

“ «The normal power of the Secretary of War under section 10 of the act of 
March 3, 1899, is to maintain the navigable capacity of Lake Micnigan and not 
to restrict it or destroy it by diversions,’ 

“And again at page 418: 

‘(¢k * * Merely to aid the district in disposing of its sewage was not a justifica- 
tion, considering the limited scope of the Secretary’s authority. He could not 
make mere local sanitation a basis for a continuing diversion.’ 

* * * * * * * 


‘‘ (* * * Tt may be that some flow from the lake is necessary to keep up navi- 
gation in the Chicago River, which really is part of the port of Chicago, but 
that amount is negligible as compared with 8,500 second-feet now being diverted. 
Hence, beyond that negligible quantity, the validity of the Secretary’s permit 
derives its support entirely from a situation produced by the sanitary district 
in violation of complainants’ rights; and but for that support complainants 
might properly press for an immediate shutting down by injunction of the di- 
version, save any small part needed to maintain navigation in the river.’ 
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“And further at page 420: 

‘¢ @* * * And insofar as the prior diversion was not for the purposes of main- 
taining navigation in the Chicago River, it was without any legal basis, because 
made for an inadmissible purpose. It therefore is the duty of this Court by an 
appropriate decree to compel the reduction of the diversion to a point where 
it rests on a legal basis and thus restore the navigable capacity of Lake Michigan 
to its proper level.’ 

“To appreciate the scope of this decision it is necessary to keep in mind that 
the defendants, the State of Illinois and the Sanitary District of Chicago, and 
intervening Mississippi Valley States insisted that the diversion was essential 
to the maintenance and development of the Lakes-to-Gulf waterway, that the 
Panama Canal had seriously injured the industrial welfare and development of 
the entire Mississippi Valley, that the maintenance and improvement of the 
Lakes-to-Gulf waterway was essential to prevent ruinous’ injury to the Missis- 
sippi Valley, that the navigable depths in the Illinois waterway being constructed 
by the State of Illinois from the end of the drainage canal through the Des 
Plaines River to the Illinois River depended upon the maintenance of the diver- 
sion, that from 1.2 to 5 feet of the navigable depths in the Illinois River, a 
Federal navigation project, was supplied by the diversion, that the diversion 
enriched navigable depths in the Mississippi River as far as St. Louis, somewhere 
between 1 and 2 feet, and that the Inland Waterways Corporation claimed the 
diversion was essential to its practical operations on the Mississippi River and 
that the special master found it was not controverted that the Secretary of War 
had these considerations before him on the application and hearing which re- 
sulted in the issuance of the permit under which the defendants sought to justify 
the diversion. The reference to the possible necessity for a negligible diversion 
to preserve navigation in the Chicago River should not be confused with any 
diversion to create an artificial waterway or to enrich the navigable capacity of 
another watershed. The Chicago River is part of the port of Chicago on the 
Great Lakes (loc. cit. 418) and as such possible negligible diversion was solely 
for the purpose of preserving the navigable capacity of the port of Chicago as 
part of the Great Lakes system and was limited to an amount which would 
not impair the navigable capacity of the Great Lakes system (loc. cit. 418, 420). 
See also Wisconsin et al. v. Illinois et al. (281 U.S. 179, 199). 

“Wisconsin v. Illinois again came before the Supreme Court in Two Hundred 
and Eighty-first United States Reports, page 179. The defendants again urged 
that the diversion had been authorized by the Congress; and the Court, speaking 
through Mr. Justice Holmes, said at page 197: 

«tek * * These requirements as between the parties are the constitution rights 
of those States, subject to whatever modification they thereafter may be sub- 
jected to by Congress acting within its authority. It will be time enough to 
consider the scope of that authority when it is exercised.’ 

“Here again the Court refused to decide whether such power rested in the 
Congress. 

“Wisconsin v. Illinois came before the Supreme Court a third time in 
Two Hundred and Eighty-ninth United States Reports, page 395. The de- 
fendants and also the Mississippi Valley States (which had attempted again to 
intervene) contended that the Rivers and Harbors Act of July 3, 1930, and the 
pending Great Lakes-St. Lawrence Waterway Treaty with Canada constituted 
an assumption of control over the diversion by the Congress and required a 
modification of the decree. The Court, in pointing out that similar contentions 
had been urged by the defendants throughout the litigation, said in part: 

“Tn this suit, the State of Illinois has defended from the beginning upon the 
ground that diversion was essential with reference not only to the needs of 
sanitation but also for a continuous waterway from the lake to the Gulf. Wéis- 
consin v. Illinois, supra, pages 388, 296. But the Court found this contention 
unavailing and that the existing diversion was unlawful’ (loc. cit. 401). 

‘Again the Court held that the Congress had not attempted to modify the diver- 
sion as fixed by the terms of the Supreme Court degree, and found it unnecessary 
to pass upon the power of Congress so to do. 

*‘ Arizona v. California (283 U. S. 423) did not involve any question of a diver- 
sion which would destroy the navigable capacity of a navigable stream. Under 
the Western Law of Waters, the right to divert water for irrigation and municipal 
purposes to another watershed has prevailed ever since the Spanish days. That 
right is, of course, subject to the limitation that such diversion may not be 
made to an extent which substantially impairs the navigable capacity of navigable 
waters. United States v. Rio Grande Dam & Irrigation Co. (174 U. 8. 690). 





106 LAKE MICHIGAN WATER DIVERSION 


The contentions of Arizona were, first, that the Colorado River was not navigable 
at all and that hence the Federal Government had no power to engage in the 
project; and, second, that the terms of the act would prevent Arizona from 
securing its fair share of the waters of the river for irrigation and municipal 
purposes. On the facts alleged in the bill and the facts of which the Court took 
judicial notice, it appeared that the Colorado River was a navigable water of 
the United States, that the project would improve its navigable capacity, that 
the storage waters would largely consist of floodwaters otherwise going to waste 
and would provide a large surplus above that available under natural condi- 
tions for irrigation and municipal uses and that nothing in the act and nothing 
which had been done under the act prevented Arizona from exercising its full 
rights of appropriation and that unless and until there should be an interference 
or threatened interference with Arizona’s rights of appropriation for irrigation 
and other purposes, there was no cause of action and the bill was dismissed 
without prejudice. 

“*3. The Congress of the United States is without power to abstract and lower 
the waters of the Great Lakes-St. Lawrence system within the boundaries of the 
Great Lakes States; and any such action by Congress would constitute the taking 
and destruction of the property and riparian rights of the Great Lakes States 
and their peoples without due process of law and without just compensation in 
violation of the fifth amendment to the United States Constitution. 

“The fifth amendment to the Federal Constitution provides in part that ‘no 
person shall * * * be deprived of life, liberty, or property without due process 
of law; nor shall private property be taken for public use without just 
compensation.’ 

“Article I, section 8, clause 3 of the Federal Constitution provides: ‘The Con- 
gress shall have power * * * to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes * * *.’ 

“The language above quoted in article I, section 8, must of course, be inter- 
preted in the light of the great dogma of constitutional interpretation, that— 

‘* ‘Tf the end be legitimate and within the scope of the Constitution, all the means 
which are appropriate, which are plainly adapted to that end and which are not 
prohibited, may constitutionally be employed to carry it into effect’ (McCulloch v. 
Maryland, 4 Wheat. 316). 

‘‘To this must be added the observation that the extent of the power given to 
Congress must be determined not only by the immediate language of the grant 
under consideration but by the limitations, if any, found elsewhere in the Con- 
stitution. The great constitutional guaranties were ordained to restrain, some- 
times State action and sometimes Federal action, in the preservation of the 
rights which the people were not yet ready to surrender. 

‘‘As we have seen, the Great Lakes States have sovereign and proprietary rights 
as upon a public trust in the navigable waters and the lands thereunder (Martin 
v. Waddell, 16 Peters 367; Barney v. Keokuk, 94 U.S. 324). 

‘The nature and extent of this ownership and the duty imposed upon the State 
has been frequently examined and declared. 

“In Huason County Water Company v. McCarter (209 U. 8. 349), it was held 
on the authority of Kansas v. Colorado (185 U. 8. 125), and Georgia v. Tennessee 
Copper Company (206 U. 8. 230) that the States, as quasi-sovereign and repre- 
sentative of the interests of the public, bad a standing in court to protect the 
atmosphere and the water and the forests within its territory, irrespective of the 
assent or dissent of the private owners immediately concerned and that a State 
has a constitutional power to insist that its natural advantages remain unim- 
paired and is not dependent upon any reason for its will so todo. In the exercise. 
of this power the State may prohibit diversion of the waters of its important 
streams to points outside its boundaries, 

“In North Dakota v. Minnesota (263 U. 8. 361), it is held that the ownership 
and duty of the State are such that where a sister State, by changing its method 
of drainage, increases the flow of an interstate stream so that water is thrown 
upon the farm of another State, the latter State has such an interest as quasi- 
sovereign, in the comfort, health, and prosperity of her farm owners that relief 
by injunction may be had upon application to the United States Supreme Court 
against the State causing the injury. In this holding the Court adopts the doctrine 
established in the State courts that one owning land on a watercourse has rights 
of use limited by the equal rights of his neighbors, and applies this principle of 
private law to the conflicting public rights of independent States. The effect of 
this holding is that in addition to its sovereign right within its own borders, the 
State, as trustee, is the repository and defender of the private rights of its citizens 
and is under obligation to represent and vindicate those rights when they are 
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invaded by the action of a State which is beyond the reach of individual applica- 
tions for redress. Pennsylvania v. Wheeling Bridge Co. (13 Howard 518); 
Pennsylvania v. West Virginia (262 U. 8S. 553); Georgia v. Tennessee Cooper Co. 
(206 U.S. 231). 

“From these cases and the great body of decided law of which they are merely 
an illustrative part, it is clear that the States have the combined capacity of 
political sovereignty and proprietorship, and that in both of these capacities 
they have the rights and duties of independent nations, in the protection of their 
own political interests and the public and private interests of the citizens, which 
belong to independent nations except to the extent that they have limited this 
right by their concessions in the Constitution, 

“This subject is fully discussed and decided as to its general principles in 
Georgia v. Tennessee Cooper Co. (206 U. 8. 231), where it is said: 

“*When the States by their union made the forcible abatment of outside 
nuisances impossible to each, they did not thereby agree to submit to whatever 
might be done. They did not renounce the possibility of making reasonable 
demands on the ground of their still remaining quasi-sovereign interests; and the 
alternative to force is a suit in this court. 

‘(tek * * Tf the State has a case at all, it is somewhat more certainly entitled 
to specific relief than a private party might be. It is not lightly to be required 
to give up quasi-sovereign rights for pay; and, apart from the difficulty of valuing 
such rights in money, if that be its choice it may insist that an infraction of them 
shall be stopped. The States by entering the Union did not sink to the position 
of private owners subject to one system of private laws. This court has not 
quite the same freedom to balance the harm that will be done by an injunction 
against that of which the plaintiff complains, that it would have in deciding 
between two subjects of a single political power. Without excluding the consid- 
erations that equity always takes into account, we cannot give the weight that 
was given them in argument to a comparison between the damage threatened to 
the plaintiff and the calamity of a possible stop to the defendants’ busi- 
ness * * *,’ 

“A specially interpretative consideration, affecting States carved out of the 
Northwest Territory, arises from the provisions of article 4 of the Ordinance 
of 1787. This ordinance was promulgated by the Congress of the Confederation 
prior to the taking effect of the Constitution of 1789. The ordinance was passed 
on the 13th day of July 1787; the Constitution was signed by the members of the 
Convention on the 17th day of September in the same year. But the ordinance 
itself declared ‘the navigable waters leading into the Mississippi and the St. 
Lawrence and the carrying places between them shall be common highways and 
forever free.’ This clause has been held to impose upon the States constituted 
out of the Northwest Territory a limitation upon their sovereignty and pro- 
prietorship of navigable waters within their limits. By it they are made guard- 
lans of these navigable waters and may not injure or destroy their navigability. 
In re Crawford County L. & D. District (182 Wis. 404); Economy Light & Power 
Co. v. United States (256 U. 8. 113). The purpose of this ordinance and of the 
Constitution, prepared at the same time and in the same atmosphere of public 
intention and purpose, was to declare for all times the preservation inviolate 
of the natural waterways of the country. The intensity of this purpose can only 
be appreciated if we recall that these great enactments were made half a century 
before the building of the first railroad, by men who knew no other great 
arteries of trade and commerce by navigable waters, and who lived in a civili- 
zation which was extending itself westward from the seacoast by following and 
building cities upon the banks of navigable streams. With such thoughts in 
mind, it is not possible to think that the fathers on the one hand restrained 
the sovereign and practically independent colonies from sacrificing navigable 
waters within their boundaries, and on the other donated to a general Govern- 
ment about to be created, the power to destroy those navigable waters. 

“The fifth amendment is clearly a limitation upon the power of Congress under 
section 8 of article I of the Constitution. 

“In Monongahela Navigation Co. v. United States (148 U. 8S. 312), it is said: 

“ ‘But like the other powers granted to Congress by the Constitution, the power 
to regulate commerce is subject to all the limitations imposed by such instru- 
ment, and among them is that of the fifth amendment, we have heretofore 
quoted. Congress has supreme control over the regulation of commerce, but if, 
in exercising that supreme control, it deems it necessary to take private property, 
then it must proceed subject to the limitations imposed by this fifth amendment 
and can take only on payment of just compensation. The power to regulate 
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commerce is not given in any broader terms that that to establish post offices and 
post roads; but, if Congress wishes to take private property upon which to build 
a post office, it must either agree upon the price with the owner, or in condemnation 
pay just compensation therefor’ (p. 336). 

“The validity of this principle has never been doubted, but a great variety of 
cases have arisen presenting the question as to whether or not a particular act 
of the Federal Government in furtherance of navigation did in fact constitute 
a taking of private property or merely caused incidental damages to property 
so related to the navigable stream in question as to be under a servitude to bear 
without compensation damages incident to the improvement of the stream. In 
some of the cases the distinction seems to be as between an actual taking of the 
physical property and a damage to the property, but this distinction does not 
appear to be entirely satisfactory. Property may be so damaged as to be useless. 

o deny the owner compensation merely permitting him to have the barren 
satisfaction of retaining the legal title and perhaps having physical possession 
of property he could no longer use, would be to viectimize him by forms of law 
rather than to render justice according to the merits of his cause. The true 
distinction would rather seem to be that riparian property has, implicit in its 
location, such a relation to the stream that it must bear the normal consequences 
of those improvements in the stream which are made in order to render the 
stream more serviceable for the great purposes of national commerce. This 
servitude derives from the location of the land and is natural and obvious. If 
the stream be deepened with a consequent increasing erosion of its banks, the 
damage is natural. If the Government selects one or the other of two possible 
channels for improvement and thus incidentally neglects or even injures property 
upon the other channel, it is again clear that this is a mere incident of the servitude. 
That which nature has intended man has perfected with regard to the channel 
improved and that possibility was inherent in the fact that the stream was a 
navigable stream. If on the other hand for the purpose of improving a stream 
it be widened, thus doing more than nature intended, and for this purpose land 
must be actually taken, compensation must be paid because the Government in 
the public interest, has gone beyond nature’s intended process and has so exceeded 
the servitude of the riparian owner. Similarly, if land not adjacent to a navigable 
stream be taken or damaged as by excavating stone from it to improve a navigable 
stream nearby or remote, the taking or injury must be compensated because the 
land thus damaged is under no servitude to contribute to the improvement. 
Similarly, if the land bordering upon a navigable stream be injured by an impair- 
ment of the navigability of the stream, which does not arise from an effort to 
improve the stream and does not in fact improve the stream but is for another 
purpose, as for instance to provide sanitary appliances for a city or to create an 
artificial waterway, the damage constitutes a taking because there is no servitude 
in the riparian proprietors along navigable waters to endure a damage to their 
property for the benefit of the sanitation of a remote city or for the creation of an 
artificial waterway, however useful, at a place where nature has not intnended one 
to be. This does not mean that the artificial waterway may not be useful, but 
it means that the creation of it is beyond the servitude of the riparian proprietors 
of the stream which is sacrificed for its creation. 

‘A full discussion of this subject is found in the important case of Fulton Light, 
Heat & Power Co. v. State (200 N. Y. 400). This case grew out of the construc- 
tion of the New York State Barge Canal. In the course of the construction it 
became necessary to parallel the Oswego River with an artifical canal and the 
question arose as to whether the diversion of the waters of the Oswego River into 
the artificial canal constituted such an improvement of the river as a waterway 
as to impose damages caused to riparian owners as a mere incident for which 
compensation was not necessary to be paid. The Court of Appeals of New York 
held, ‘While the State may make improvements in navigable rivers for the pur- 
pose of aiding navigation without regard to the ownership of the bed, the interest 
of the riparian owner therein being subordinate to the public easement of which 
the State is trustee, the State cannot divert the waters of a river to the injury of 
a riparian owner by constructing a canal wholly outside of the channel of the 
river without paying compensation for such injuries.’ 

“In the body of the opinion it is said: 

“ ‘But when, under the plea of the improvement of navigation, the property of 
the riparian owner is taken or dimished by the diversion of the waters, for a public 
work not within, but wholly outside, the channel of the river, I think there is a 
clear case for the enforcement of the constitutional guaranty of compensation. 
If the appropriation is for a purpose not incidental to the natural, or public, 
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servitude in the river, how could that provision of the fundamental law of this 
Government—so instinct with the principle of justice—find juster application? 
The State, by the exercise of its power of eminent domain, could take these 
claimants’ lands and divert from their power plant properties the water power 
which operated them, upon making just compensation therefor; but in my opin- 
ton, it had no unlimited right to make a use of the river for a public purpose, 
except as such purpose was related to the improvement of the channel, or bed, 
of the river itself for purposes of navigation or transportation.’ 

“To the point that the servitude of riparian property for the benefit of navi- 
gation does not extend to the invasion of riparian rights by the sovereign or 
otherwise, for the creation of an artificial waterway for power purposes, for 
drainage purposes, for irrigation purposes, for municipal water supply, or for 
any purpose other than improving the navigable waters to which the riparian 
property is littoral, we cite without discussion the following cases: 

“Ex parte Jennings (6 Cow. 518, 16 Am. Dec. 447); Canal Fund Commissioners 
v. Kempshall (26 Wend. 404); Cooper v. Williams (5 Ohio 391, 24 Am. Dec. 299); 
Buckingham v. Smith (10 Ohio 288); In re Dancy Drainage District (129 Wis. 
129, 108 N. W. 202); In re City of New York (168 N. Y. 134,61 N. E. 158, at 161); 
Smith v. City of Rochester (92 N. Y. 464); United States v. Great Falls Mfg. Co. 
(112 U. 8. 645); Pine v. New York, 103 Fed. 337 (affirmed 112 Fed. 98, reversed 
on other grounds, 185 U. S. 93): McCord v. High (40 Iowa 336); Barrett 
v. Metcalf (12 Tex. Civ. App. 247, 33 S. W. 758). 

“As a matter of fact the situation is anomalous. Under the decision of the 
Supreme Court of Illinois, the State in which this diversion is made, the citizens 
of the State, who are riparian owners upon the Chicago River are entitled to 
damages, Beidler et al. v. Sanitary District of Chicago (211 Ill. 628), while every- 
body outside of the State of Illinois, according to the claims here urged, who 
is likewise injured is denied relief, for it must be clear that if riparian owners 
upon the Great Lakes system outside of [Illinois are accorded the rights given 
to Beidler by the Supreme Court of that State, then these injured riparian 
owners outside of Illinois have rights which their States may enforce under the 
doctrine of Tennessee Copper Co. v. Georgia (206 U. S. 230). The State cannot 
be compelled to accept compensation but may seek in this court to restrain the 
injury. 

“When the cases are examined from this point of view it will be found the 
distinction suggested controls the decisions and further that the Supreme Court 
has consistently regarded navigable streams in their natural condition as the 
basis for the determination of the rights both of individual riparian proprietors 
and the cases of conflicting sovereignties. Here, of course, we have the Great 
Lakes States asserting both their own quasi-sovereign and proprietary rights 
and representing as parens patriae the rights of their citizens, owners of lands 
abutting upon this waterway. 

“In United States v. Rio Grande Irrigation Co. (174 U. S. 690) the Court had 
before it an application of the United States to restrain the Rio Grande Land 
and Irrigation Co. from building a dam across the Rio Grande River in the 
Territory of New Mexico and appropriating the waters of that stream for the 
purposes of irrigation. The river within the limits of the Territory was not 
navigable and the purpose was to accumulate and impound waters from the 
river in unlimited quantities and distribute the same through canals, ditches, 
and pipelines. On behalf of the United States it was claimed that the Rio 
Grande was navigable in the State of Texas and that its navigability depended 
upon a@ continuous flow of the waters sought to be impounded in New Mexico. 
This view the Court sustained in spite of the customs of the country, altering 
the common-law rule with regard to the abstraction of waters for irrigation 
purposes. The Court points out at page 707 the act of September 19, 1890, and 
holds it to be a declaration by Congress prohibiting the creation of any obstruc- 
tion to the navigable capacity of waters in respect to which the United States 
has jurisdiction. For this reason the Court declines to limit its view to the 
treatment of the waters of rivers in the unnavigable reaches and directs a decree 
which will prevent any substantial diminution of the navigability of the stream 
within the limits of its present navigability, thus conserving the stream as nature 
made it and required, of upper proprietors and upper States, recognition of their 
obligation not to interfere with the navigability which nature had created. 

“In United States v. Lynah (188 U. 8S. 445) the Government, in an effort to 
improve the Savannah River, constructed a dam across the river and lands 
belonging to individuals were flooded, totally destroying their value. This was 
held to be a taking of private property within the scope of the fifth amendment. 
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The Court said that although the work was done in improvement of the navi- 
gability of a navigable river, the injuries could not be regarded as purely con- 
sequential. In the opinion of the Court all the early cases were examined at 
length and the doctrine of Pumpelly v. Green Bay Co. (13 Wall. 316) was followed. 

“In United States v. Cress (243 U. 8. 316) it appeared that in improving the 
navigation of the Cumberland River in Kentucky, the Federal Government, by 
means of a lock and dam, raised the water above the natural level so that lands 
on a nonnavigable tributary not normally invaded thereby, were subjected 
permanently to periodical overflows substantially injuring, though not destroy- 
ing their value. This was held to be a partial taking of property which could 
only be done upon compensation. In the opinion a very careful reexamination 
is made of all the cases including Gibson v. United States (166 U. 8. 269); Scran- 
ton v. Wheeler (179 U. S. 143); and Jackson v. United States (230 U. 8S. 1). In 
the opinion the nature of the servitude of riparian lands is carefully examined 
and the conclusion reached that— 

““*Tt follows from what we have said that the servitude of privately owned 
lands forming the banks and bed of a stream to the interests of navigation is a 
natural servitude, confined to such streams as in their ordinary and natural 
condition are navigable in fact, and confined to the natural condition of the 
stream. And, assuming that riparian owners upon nonnavigable tributaries of 
navigable streams are subject to such inconvenience as may arise from the 
exercise of the common right of navigation, this in like manner must be limited 
to the natural right. The findings make it clear that the dams in question, con- 
structed by the Government in the Cumberland and Kentucky Rivers, respec- 
tively, are for raising the level of those streams along certain stretches by means 
of backwater, so as to render them to the extent of the raising, artificial canals 
instead of natural waterways.’ 

“In the case of Sanguinetti v. United States (264 U. 8. 146) the principles of 
liability is clearly recognized but relief is denied because it was doubted in that 
case whether the injury complained of was caused by the structure erected by 
the Government and because it was not certain that there was ‘an actual, perma- 
nent invasion of the land,’ since the floods were exceptional and were a mere 
indeterminate addition to periodical floods which occurred prior to the Govern- 
ment’s intervention: 

‘‘Here the various injuries to the Great Lakes States are permanent and they 
proceed not from an improvement to navigable waters of the United States in 
accordance with their natural condi.ion, but from a construction in defiance of 
nature’s intention. On the principle of these cases, it is clear that the States, 
cities id individuals, who have improved their lands with reference to the 
Great Lakes waterway, as nature’s provision for their use, and have built up 
a vast civilization about this waterway which depends upon its maintenance 
and improvement in order to further its efficiency in performing a service which 
nature obviously intended it to perform, have the servitude to bear all the 
incidental damage which flows from improvements in the watercourse, but it 
is not conceivable that these interests are under any servitude which requires 
them: to bear the injury caused by the construction of any unnatural and artificial 
watercourses, which not only do not improve the serviceableness of the Great 
Lakes water system but directly, permanently, and substantially damage it in 
the interest of an artificial waterway. In questions of this kind, the existence 
of a power can be not improperly argued by supposing a critical use of the 
power. Could the United States acquire a strip of land from Lake Michigan or 
Lake Erie to the Gulf of Mexico and thus create a great inland waterway by 
excavating a canal, drawing off the waters of the Great Lakes and terminating 
the Great Lakes waterway at Niagara Falls? Perhaps it is not necessary to 
answer that question as to the power of the Federal Government, but clearly if 
the United States has the power to create any such waterway, the power is subject 
to the limitations of the fifth amendment and the damage caused to a great indus- 
trial civilization which has built itself securely about the Great Lakes could not 
be called incidental to the improvement of navigable waters of the United States. 

“4. In any event, the acts of Congress for improvement of navigation must be 
reasonably appropriate to that end. The acts of Congress in the control and 
improvement of navigation under the commerce clause of the Federal Consti- 
tution must be reasonably appropriate to the ends of navigation and not arbitrary 
or capricious or for any other purpose, such as the sanitation needs, real or 
imaginary, or the power desires of another State or city. It cannot, under the 
guise of the power to regulate interstate commerce, arbitrarily destroy the 
rights of riparian owners or the proprietary rights of littoral States without any 
object not really related to navigation. 
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“The power of Congress to regulate a navigable waterway even when its 
natural channel and natural basin extends only to an improvement of navigation 
upon such waterway. That right does not include the abstraction or destruction 
of the waters of such waterway. 

“In Woodruff v. North Bloomfield Gravel Mining Co. (18 Fed. 753), the defend- 
ant mining company sought to justify the obstruction of a river with debris from 
its mining op-rations upon the ground of Federal authority. On pages 778, 779, 
the court, Sawyer, J., said: 

‘* ‘Congress is authorized to “‘regulate,’”’? but not to destroy “commerce among 
the States.”” It may, undoubtedly, in its wisdom, obstruct, or, perhaps, destroy 
navigation, to a limited extent, at particular points, for the purpose of its general 
advantage and improvement on a larger general scale, such for example, as by 
authorizing the building of a railroad or post-road bridge across a navigable 
stream; but it cannot destroy, or authorize the destruction, entire or partial, 
of the whole system of navigable waters of a State for purposes wholly foreign to 
commerce or post roads, or to their regulation. If Congress could so authorize, 
or, as it is claimed, has so authorized, the acts complained of as to make them 
lawful, then it can anthorize, and it has authorized, the filling up and utter de- 
struction of all the navigable rivers, streams, and bays of the State, for there is 
no limit fixed to the amount of debris that may be sent down; and upon the 
hypothesis claimed, if such waters are not filled up and destroyed, it is for want 
of physical capacity to do it, and not because it is unlawf:.!. 

“ <*But the injury to navigation is not the only element of a publie nuisance in 
the case. The injuries already accomplished, and those still accruing, as well as 
those threatened to the cities and riparian proprietors of a large extent of the 
county, if unlawful, constitute a public nuisance of themselves, irrespective of 
the injuries to navigation; and there can be no possible ground for maintaining 
that Congress has authority to legalize such injuries and take away their char- 
acter of a public nuisance. There is, then, no plausible ground for holding that 
Congress has ever attempted to make the acts complained of unlawful, or, if it had, 
that there is any power vested in Congress to effect that purpose. These acts, 
therefore, have not been legalized by reason of any congressional action.’ 

‘“‘While the power of Congress in the control of navigation under the interstate 
commerce clause is plenary within its field, it has always been recognized that 
its acts under that power could not exceed what was reasonably necessary for 
the improvement of navigation. 

“Could it be reasonable claimed that Congress has the power to drain the Great 
Lakes? If Congress has the power, it may reduce the Great Lakes, and par- 
ticularly Lake Michigan, to nothing more than a small river or canal following 
the lowest part of the bed of the lake, and leave the property and the great 
cities of the Lake States, in effect, stranded upon the edges of this dried-up basin. 
It seems to us unthinkable that Congress could have that power. Certainly 
Congress could not exercise that power for the sanitation needs or power desires 
of the State of Illinois. It s@ems equally clear that they could not exercise that 
power without any reasonable relation to the ends of navigation. If these conclu- 
sions are correct, then there is a limit to the extent to which Congress can abstract 
the waters of the Great Lakes and lower their water levels and impair the nav- 
igable capacity. If there is a limit, the question is then present as to what is the 
proper definition of that limit. It seems clear that it could not in any event 
exceed the amount of abstraction which would be reasonably necessary for 
navigation upon the Des Plaines and Illinois Rivers. 

“The decisions of the Supreme Court with respect to the use and obstruction 
of highways offer an instructive analogy. In Barney v. Keokuk (94 U. 8S. 324, 
342, 24 L. Ed. 224), it was held that the public authorities could not authorize 
permanent obstructions like a depot building on the streets of a town. In this 
case the public authorities had attempted to authorize a railroad company to 
occupy a public street with a depot building. The owner of the adjoining lots 
brought ejectment. The Court said: 

“* ‘The circuit court is clearly correct, however, 1n holding that the construction 
of a permanent freignt depot in Water Street was an unautnorized and improper 
occupation of that street. It was a total obstruction of the passage; and this, as 
we have said, cannot be created or allowed. It is subversive of, and totally 
repugnant to, the dedication of the street, as well as to tne rights of the public.’ 

“The Court stated that it made no difference in its opinion whether the publie 
owned the fee of the street or merely an easement for highway purposes. The 
rule was laid down that the public authorities could not authorize any obstruction 
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in a public highway, and that the public authorities could not authorize any 
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use of a public highway for any purpose other than that of a public avenue of 
communication. This doctrine is recognized in tne following cases: 

“Burlington Gas Light Co. v. Burlington, etc., Ry. Co. (165 U. 8. 370, 17 Sup. 
Ct. 359, 41 L. Ed. 749); Muhlker v. N. Y. & Harlem R. Co. (197 U. S. 544, 25 
Sup. Ct. 552, 49 L. Ed. 872); Sawer v. City of New York (206 U. 8. 536, 27 Sup. Ct. 
686, 51 L. Ed. 1176). 

“Ts not the trust of the Federal Government in the navigable waters of the 
United States just as sacred and of as high a degree as that of the State in a 
public highway? If such is the fact, these cases sustain the proposition that 
the Federal Government has no authority to authorize any use of, or the crea- 
tion of any obstruction in any of the navigable waters of the United States, 
except for the promotion of navigation thereon as a public avenue of commerce. 

“5. The pending bills, it enacted into statute, would constitute a preference 
of the ports of one State over those of another in violation of article I, section 9, 
clause 6 of tne Constitution. 

“The question here is as to the construction of article I, section 9, clause 6, 
of the Constitution, which reads: 

***No preference shall be given by any regulation of commerce or revenue, 
to the ports of one State over those of another; nor shal! vessels bound to, or 
from, one State, be obliged to enter, clear, or pay duties in another.’ 

“The question of the construction of this clause has been raised in only two 
cases. In Pennsylvania v. Wheeling Bridge Company (18 How. 421), it was held 
by a divided Court that this clause did not apply to the circumstances of that 
sase. In South Carolina v. Georgia (93 U. S. 4), where the clause clearly had 
no application to the facts, the Court, at page 13, said: 

“ “Tt was there said that the prohibition of such a preference does not extend 
to acts which may directly benefit the ports of one State and only incidentally 
injuriously affect those of another, such as the improvement of rivers and harbors, 
the erection of lighthouses, and other facilities of commerce.’ 

‘‘This clause is an express limitation upon the power of Congress in regulating 
commerce and cannot be understood as applicable to those laws only which are 
passed for the purpose of revenue (Gibbons v. Ogden, 9 Wheat. 1, 191). 

‘It is submitted that the true application and construction of this clause is as 
follows: 

‘‘Congress may improve the harbors of a particular State and create therein 
additional facilities for the convenience of commerce without making a like 
improvement in the ports of another State, and, although the result of these 
improvements may be to attract some commerce from the ports of the second 
State to the ports of the first State, by reason of the additional conveniences and 
facilities for commerce thus provided, the detriment to the ports of the second 
State is incidental and not within the terms of the prohibition. The ports of the 
second State have all of the advantages and natural facilities which they had 
before the improvements in question were made. Nothing has been taken 
away from them. However, if Congress undertakes not merely to provide addi- 
tional facilities and improvements in the ports of one State which it does not 
provide in the ports of another, but, in addition thereto, attempts to take away 
from the ports of such other State the facilities which existed therein in a state 
of nature and transfer to the ports of the first State, it is a direct preference 
and prohibited by the terms of this clause. It would not be contended that 
Congress could make a valid law requiring all navigation in the Northwest Terri- 
tory to be carried on in and through the ports of Illinois and prohibit the carry- 
ing on of any navigation in or through the ports of Wisconsin, Michigan, or 
other States of the Northwest Territory. Such a Jaw would clearly violate this 
clause of the Constitution. If, on the other hand, Congress should pass a law 
directing that all of the water in the ports of Wisconsin and Michigan should 
be taken away and given to the ports of Illinois, can it be said that such a law 
would be any the less within the prohibition of this clause? The same result 
has been accomplished. It is not the fact of improvement in the ports of IIli- 
nois which may incidentally attract commerce from the ports of Wisconsin and 
Michigan which renders the law invalid, but it is the fact of taking away from 
the ports of Wisconsin and Michigan their natura] navigation facilities and 
transferring them to the ports of Mlinois. If that be conceded, can it be said 
that if Congress passes a law taking away from the ports of Wisconsin and 
Michigan 4 to 6 inches, or any other substantial part of their navigable capacity, 
and transferring such water so taken from the ports of Wisconsin and Michigan 
to the ports of [llinois, that it is any the less within the language and spirit of 
this prohibition? 
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“The prohibition of this clause is not against a little preference, or against 
a& medium preference, but against any preference. Can it be said that taking 
the water out of Milwaukee Harbor and giving it to the ports of Illinois is an 
incidental effect on Milwaukee Harbor? It is & positive and direct act by which 
the navigation facilities of one State are taken away and given to another State. 

“We say that it will not do to say that an express limitation upon a power 
delegated to Congress shall be ignored because the enforcement of that limita- 
tion will limit the very power for the control of which it was adopted. This 
limitation on the power to regulate interstate commerce was placed in the Con- 
stitution by the people for their protection. In & country as large as ours, com- 
posed of 48 States, some weak, some strong, without such a provision it would 
be a simple matter for the stronger States, or a coalition of States to subordinate 
the interests of one State and its ports to the selfish advantage of another State 
or States, and to destroy navigation in the ports of one State for the benefit of 
another. No power to change Congressmen could help the small State. 

“If taking the waters, which are a gift of nature, aw 
State and giving them to another does not constitute 
States, it would be difficult to imagine what would con 
When the waters, constituting a gift of nature in the 
which navigation alone is possible, are taken away and 
it is idle to say that the right of navigation remains or t] 
ence is incidental. 

“This clause is an absolute bar to any attempt of Congress to take 
quantity of water away from the ports of the complainant St 
tute an obstruction to, or an impairment of, their navigable capacity and give it 
to the ports of Illinois. It must be remembered that this is not an act performed 
in the ports of Illinois without any direct or physical effect on the ports of Wis- 
consin and Michigan, but it is an act which physically takes place in its inception 
in the ports of Wisconsin and Michigan and ends in the transportation of their 
natural advantages to the ports of Illinois.’’ 

Mr. Navsoxs. The Great Lakes Harbors Association w 
being unalterably opposed to any increase in diversion for the following reasons: 

First: Neither the ublie Works Committee nor the Congress has the authority, 
under the United States Constitution, to pass these bills beeause the Congress has 
no jurisdictioa in the premises, nor has Congress power to authorize the transfer 
of huge quantities of water from the Great Lakes-St. Lawrence watershed to the 

lississippi watershed, with substantial damages to the Great Lakes States, the 
municipalities located on the Great Lakes, and their peoples. Any additional 
diversion of water from one watershed for the benefit of another is beyond the 
power of Congress and the Federal Government, particularly when made to create 
an artificial waterway or artificially to enrich a natural waterway (Wisconsin v. 
Illinois, 278 U. 8. 367). 

Second: The Supreme Court of the United States has expressly retained juris- 
diction of this subject matter, and the proper forum is that Court. It has the 
machinery, and it has functioned many times, both on the application of the State 
of Illinois and also on the application of the opposing Lake States to determine 
issues arising out of the Chicago diversion. 

Third: The interests of Canada, a friendly foreign nation, 
been at peace for more than 150 years, and which has a vit 
the integrity of the lake levels, must be considered, 

Fourth: It is the position of the International Joint Cor 
pending bills have the effect of appreciably lowering the le 
waters, then it is not within the province of the Public Works 
to change the amount of the present authorized diversion. 
Waters Treaty of 1909 the two signatory nations—the United Stetes and Canada— 
expressly divested themselves ot all authority over the boundary waters as far as 
raizing, lowering, or diverting them was concerned, At the hearings before the 
House Public Works Committee in June 1952, Hon. A. O. Stanley, Chairman of 
the International Joint Commission, seriously questioned the authority of the 
committee to take any action which would appreciably lower the levels of the 
Great Lakts. The Great Lakes Harbors Association concurs in this position 
taken by the International Joint Commission. 

Fifth: Any additional diversion would effect a preference for the ports of 
Illinois over those of New York, Pennsylvania, Ohio, Michigan, Indiana, Wis- 
consin, and Minnesota, and is, therefore, unconstitutional (Wisconsin vy. Illinois, 
278 U.S. 367). 

Sixth: Any additional diversion would work injury to the States of New York, 
Pennsylvania, Ohio, Michigan, Indiana, Wisconsin, and 
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them and their citizens and property owners of property without due process of 
law and depriving such States of the natural advantages of their position, con- 
trary to their sovereign rights as members of the Union. 

Seventh: Additional diversion is not required to provide an adequate water- 
way from Chicago to the Mississippi River. The present diversion is ample and 
the increased depth can be obtained by dredging without requiring a change in 
the locks or dams. The present 9-foot channel can carry up to 100 million tons of 
cargo annually. Considering the annual tonnage transported on the waterway of 
roughly 17 million tons, an increase in diversion is unwarranted from a practical 
and economic standpoint and would be grossly inequitable to the Great Lakes 
States. their municipalities, people, and industries, and contrary to the power 
and authority of the Federal Government. 

Eighth: Any improvement in navigable depths on a waterway from Lake 
Michigan to the Gulf of Mexico should not be made at the expense of the navigable 
depths of the Great Lakes. 

Ninth: Additional diversion would be of no material assistance in cleaning up 
the Chicago drainage canal or the Illinois River. The only permanent and effec- 
tive way of cleaning up these streams is by keeping out of them any untreated or 
partially treated sewage or other material which would pollute the water. Today 
the lower Illinois River has reached such a stage of self-purification that the 
residents of that area are again able to enjoy fishing, bathing, boating, and other 
healthful water sports. If additional diversion is granted, it is certain that the 
Sanitary District of Chicago would be tempted to dump into the sanitary canal, 
and thence into the Illinois River, untreated or partially treated sewage which is 
now being deposited in sludge beds along the banks of the sanitary canal and the 
Chicago River, and which is causing strenuous protests from the residents of 
those areas because of the obnoxious odors. 

Tenth: The Great Lakes Harbors Association suggests that the real motive 
behind this demand for increased diversion is the desire on the part of the sanitary 
district to obtain additional hydroelectric power to be generated by the facilities 
it owns and operates at Lockport, Ill. While the sanitary district has repeatedly 
denied that it is interested in the development of additional power at Lockport, 
its denials cannot be given much weight because at every opportunity the sanitary 
district has pressed for increased diversion of lake water in order to increase the 


power to be produced at Lockport. On May 8, 1946, a headline in the Chicago 
Daily News carried the statement that “By diverting more lake water, Lockport 


” 


can double power.” This article stated that Mr. Horace P. Ramey, assistant 
chief engineer for the satiary district, asserted that increased diversion can double 
the power output at the Lockport plant of the santiary district. In 1947 the 
suggestion was made by Mr. Anthony A. Olis, president, board of trustees of the 
Sanitary District of Chicago, that increased diversion of lake water was needed 
for development of atomic power because of the establishment of the Argonne 
Laboratory along the banks of the sanitary district canal, 20 or 25 miles south- 
west of Chicago. In 1950 an application for increased diversion was again made 
by the sanitary district in dispatches to then President Truman, to ex-Secretary 
of Defense Johnson, and to the Illinois Senators, to obtain additional hydro- 
electric power during the coal strike. From the foregoing it is plain that the 
sanitary district is interested in obtaining additional diversion for power purposes. 

Eleventh: The United States Supreme Court in 1929 pointed out that the Great 
Lakes States and their people suffered irreparable and comprehensive damages 
due to the unlawful lowering of the levels of the Great Lakes by the Sanitary 
District of Chicago and the State of Illinois. It is plain that Great Lakes com- 
merce will suffer increased costs if the levels of the Great Lakes are lowered 
through diversion at Chicago. As Secretary of War Stimson well pointed out in 
1913 in denying an application by the Sanitary District of Chicago for a diversion 
of 10,000 cubic second feet— 

“* * * in a word, every drop of water taken out necessarily tends to nullify 
costly improvements made under direct authority of Congress throughout the 
Great Lakes and withdrawal of the amount now applied for would nullify such 
expenditures to the amount of many millions of dollars, as well as inflict an even 
greater loss on the navigation interests using such waters.” 

In the light of the present critical international situation it is important that 
shipping on the Great Lakes be maintained at its highest level in order to carry 
the important iron ore from the Mesabi Range to the fabricating plants which, in 
turn, furnish the steel and iron needed to provide the weapons for maintaining this 
Nation strong and free. 

In conclusion, the Great Lakes Harbors Association affirms its unalterable op- 
position to any increase in diversion from the Great Lakes-St. Lawrence watershed 





LAKE MICHIGAN WATER DIVERSION 115 


to the Mississippi watershed via the Chicago drainage canal. The pending diver- 
sion bills are but another in a long chain of attempts by Chicago interests to defeat 
or circumvent the United States Supreme Court decree of April 21, 1930 (281 
U. S. 696). 

Aside from the question of jurisdiction and power of Congress in the premises, no 
necessity or justifiable excuse exists for increasing the diversion of lake water at 
Chicago in excess of the amount fixed by the Supreme Court because— 

(1) Chicago today has no health problem related to diversion; 

(2) The Illinois Waterway has more than enough water to handle all the 
traffic available, and last year carried almost 17 million tons without delay 
or hindrance; 

(3) Additional diversion would not alleviate or stop any erosion or damage 
to riparian property along the Great Lakes due to high waters and winds: 

(4) The Great Lakes have passed the peak of the recent high cycle and are 
now on the downward path and the lake levels can be expected to continue 
their downward trend for many years; 

(5) Additional diversion will not clean up any objectionable conditions 
along the Illinois Waterway as long as the sanitary district continues the prac- 
tice of dumping untreated or partially treated sewage into such waterway. 
The only positive and sure cure for any unsightly or insanitary conditions in 
this waterway is to keep all polluted matter out of such waterway; 

(6) Any additional diversion at Chicago will result in large and continuing 
damages to the Great Lakes States, their port cities, and their people; 

(7) Inasmuch as the waters involved here are international in character, 
the only permanent and equitable solution to this problem is to have the 
eight States bordering on the Great Lakes study the problem of water uses, 
regulation of the levels, and so forth, and enter into an agreement or compact 
on this subject as provided in the United States Constitution, subject to 
approval by Congress and Canada. 

Elaborating on that, first on the question of navigation, the Illinois Waterway 
last year and this year, will carry a little under 17 million tons of commerce on 
the presently authorized diversion of 1,500 plus 3,200 cubic feet per second. 
General Pick testified before Special Master Hughes, 1,000 second-feet would carry 
a commerce of 100 million tons on the Illinois Waterway. So they have only 
attained approximately 15 percent of that goal and are presently getting 3 times 
the amount of water needed. 

I checked with the Army engineers at Chicago and they say ever since the Illinois 
Waterway has been open for navigation in 1933, that there has been no inter- 
ference with commerce at all; that boats and vessels have always been able to 
carry it on the present channels and depths. Secondly, on the question of clearing 
up the Illinois Waterway, I wish to suggest that that is a part of their sanitation 
program and is a reversion to the dilution method of sewage disposal, which the 
Supreme Court and the master condemned in their reports and decisions, because 
if they attained the purification which is capable under a modern sewage-disposal 
plant, their own chief engineer testified before committees of this Congress and 
before Special Master Hughes in the Supreme Court of the United States, where he 
said—and I am now referring to Mr. Langdon Pearse’s testimony—and why 
they do not bring them up here to testify and subject themselves to cross exami- 
nation on this phase of it I do not know, but here is what he testified to before the 
Rivers and Harbors Committee in 1924: 

“The biological processes, such as sprinkling filters or activated sludge, when 
properly operated produce a high-grade effluent, requiring no dilution, in which 
fish can live. The effluent further will produce no nuisance and can be turned into 
a watercourse, even though dry, without fear of consequences.” 

Years later Mr. Pearse, in his testimony before Special Master Hughes, reaf- 
firmed this statement as to the high quality of the effluent from the activated 
sludge plant. He said that was correct and said that the fish were then living in 
the sanitary district effluent which was trickling from the trickling filters right 
there. He said young carp were living in the effluent, and some shiners from Lake 
Michigan and others. 

Mr. Howson, a nationally known expert, testified to the same effect, as did 
Mr. Gascoigne, formerly from Cleveland. Mr. Townsend testified that ‘‘* * * 
the effluent of an activated sludge plant is stable, odorless, clear, and sparkling. 
The effluent of an activated sludge plant discharged into an open tank will remain 
stable indefinitely.” 

Mr. Gascoigne also testified that the effluent of a modern activated sludge plant 
is stable, odorless, and clear, and will remain stable indefinitely. 
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The sanitary district, in a pamphlet which was issued in 1928, said the same 
thing, and said: 

“Final settling tanks is the next step in the activated sludge process. After 
the process of aeration is completed, the mixture or sewage and activated sludge 
passes through mechanically cleaned tanks; the effluent as discharged from these 
tanks is a clear, odorless liquid * * * nonputrescible. * * * 

‘‘Almost as clear as drinking water and quite as harmless as it finally leaves the 
plant through an outlet and into and through an artificial channel which dis- 
charges into the Chicago River.”’ 

In other words, the effluent that you say, that was shown here yesterday, can 
be placed in the Chicago River and in the Illinois River without fear of the conse- 
quences. It should support fish life if the activated sludge plants were well 
operated. 

Now, gentlemen, if their claim is that they want to clear up the channel some 
more, then I say that that is connected with their sanitation problem and is on a 
nonlegal basis, because the United States Supreme Court in 1929 said that they 
san only consider in Congress in relation to their power under the commerce clause. 

As Mr. Johnson pointed out, that has to be in connection with the port of 
Chicago and the Chicago River as a part of the Great Lakes-St. Lawrence water- 
shed system, and not as a part of transferring huge quantities of water from the 
Great Lakes-St. Lawrence watershed to another watershed, to the detriment and 
damage of the people of the Great Lakes area. 

I want to say that the people in Cleveland and Detroit and Milwaukee and 
Chicago settled on the Great Lakes because of the benefits that accrued there. 
It was not to be expected that any temporary majority in Congress could at any 
time take away those benefits and the rights and privileges; but they also have 
some detriments and damages. 

That is the third point I want to discuss. That is, in times of extremely high 
water the people residing on the Great Lakes—the riparian owners—are apt to 
suffer some damage, but they have to take those consequences with the good that 
accrues and the benefits that they get. 

Will increased diversion at. Chicago help alleviate or cure any damages suffered 
from high water? The Army engineers say ‘‘No.” They said it will not help. 
We can demonstrate that statistically very easily. 

The proponents of these bills said yesterday that 1,000 cubic feet per second of 
diversion at Chicago will lower the levels of the Great Lakes 0.8 of an inch. I 
will go along with them on that. All right. They are taking 3,200 second-feet 
through the canal now. The capacity is 10,000 second-feet. You subtract 
3,200 from 10,000 and you get 6,800 second-feet more, if you open the gates wide. 
That is all that it will have an effect on lowering the levels, which means it will 
lower the levels in 10 years, 5 inches. 

Mr. Donpero, In that 3,200 cubic feet per second you are also referring to 
domestic usage? 

Mr. Navsoxs. 1,700 plus 1,500. Soin 1 year it would have the effect of lower- 
ing of 14 inches of the lake levels. Thatisnohelp. In 1 year the levels dropped 
0.7 of an inch—— 

Mr. DonveErRo. 0.7 of a foot. 

Mr. Navusoxs. Yes; pardon me. Which means about 8 inches already. So 
your only proper solution is regulation of the levels of the Great Lakes by means 
of the installation of regulating works at the St. Clair River and down the Niagara 
and the St. Lawrence, near Gut Dam, which has been recently removed. That 
is the only way. Then you can hold them in a range of 244 feet. 

All of the great engineers studied that—Shenahan, and Freeman, and others. 
The only reason it has not been done before is because it was a matter of economics. 
In 1926, the Corps of Engineers turned it down because it was not economically 
justified. They said it cost too much. At that time the shoreline was not built 
up as much as it is now. What their attitude is now I do not know. 

When you consider their report said the loss along the Great Lakes was $81 
million, it certainly would not cost any more than $81 million, and they would 
make that up in 1 year. With the damages we will have this year—maybe they 
will not run $81 million, but they will run in the millions. Certainly that would 
take care of it. 

I want to suggest this also: For more than 50 years the Chicago water diver- 
sion controversy has been before the courts and before every Secretary of War. 
It has been before two Presidents. The Olds-Nelson War Production Committee, 
and every other place they could go, the sanitary district of the State of Illinois 
has gone in order to try to get increased diversion. One time they wanted it as 
a health measure. 
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As Mr. Olis pointed out, the people along the Illinois Waterway are the healthiest 
people in the State of Illinois. I don’t know why, but the incidence of certain 
diseases is lower than it is through the rest of the State. Some of it is due to the 
fact that they dig deeper wells than other parts of the country, which may be 
contaminated. So the claims they made 5 years ago that the people would die 
off like flies if they did not get more diversion have been proven false. 
was no unusual number of deaths due to that cause. 

Mayor Kelly boasted at that time that Chicago has the finest water and the 
healthiest people in the world—and he was right. So there is no health problem 
related to diversion at all. 

There is no navigation problem. They can handle 100 million tons along the 
Illinois Waterway through the port of Chicago. 

What is it then? The only thing I can think of its that they want it for power. 
If they say they do not want it for power I will refer you to pages 162 and 163 
of the record of hearings of 1 year ago. You will remember, as I pointed out 
then, that every time they had an opportunity during the coal strikes of 1946 
and 1950 they came along and said, ‘“‘We have to have more water for power.” 

Mr. Ramey is here today. He was quoted in this newspaper article in 1946, which 
is in the record, as saying that all vou have to do is turn the valve and you can 
double the power at Lockport. That is what they want. 

Mr. DonpvEROo. May I interrupt to say that I think this committee got the 
impression yesterday that this addivional water was wanted in order to help 
purify the effluent after it leaves the reduction plants of the city of Chicag 

Mr. Navsoxs. Yes. 

Mr. DonprEro. They stated that about 92% percent was pure. This 
water would make it better. That is the impression I got. 

Mr. Navsoxs. Yes. I thought I answered that, Mr. Chairman, in saying 
that is tied in with sanitation, and that is an inadmissible purpose for which this 
Congress, if it has any power at all, certainly could not authorize increased diver- 
sion. It is the very thing the Court knocked down in its decision of 1929-30. 
They referred to that again in 1933. That is a part of their own dilution method. 
It belongs to the Dark Ages and not to our 20th Century, in the vear 1953. 

Milwaukee, New York, Cleveland, Detroit, all have the same problem. Maybe 
they do not have as many people, but all they need is more plants. They are 
taking care of it and are not complaining. Nobody is being harmed. They 
have the identical problem and yet these people try to make a great thing out 
of it here, as though it was something unheard of. 

I want to say that if they devoted the same amount of time and energy to 
attempting to solve that problem and work it out like other States do, they would 
not have to come before Congress every session and force us to defend this decree 
before this committee and this Congress, as we have to do every session. 

I do not think it is right or justified to put us to that expense, There is no 
merit, as I say, to any view you could possibly take of these bills, nor is there any 
justification. 

One more thing in answer to the Congressman from Michigan. I want to say 
I agree with him on a survey, but not with diversion. Not anv diversion of water 
—not one drop. It is just a way of getting their foot in the door and then they 
will want more. 

In an article which appeared in the Chicago Tribune on Sunday, July 5, they 
said that their program called for getting 1,000 and 2,000 and more. That is 
what they want. Like Mr. Meserow said, they want 10,000. They will not 
get it if we can help it. 

Thank you. 


There 


additional 


Mr. Navsoxs. It is my understanding that additional statements 
will be put in the record from our people who have not had a chance 
to come down here or to send them in yet. 

Mr. Buarnrx. Any statements ‘received will be included in the 
record following your testimony. 

Mr. Navsoxs. Some will be coming in to the committee in the 
next week or so because we had to get in touch with people from 
Madison, and others. I understand the attorney general of Ohio 
also will file one. 


Mr. Buatnrx. You will urge them to get them in as soon as pos- 
sible? 
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Mr. Nausoxs. Yes, sir; I surely will. Thank you. 

Mr. Buiatnix. Thank you, Mr. Naujoks. Are there any questions 
from my right? 

Mr. Kuiuczynskt. I am not going to ask him any questions because 
we may be here all afternoon if I did. 

Mr. Buatnix. That completes the testimony for today. The 
committee has another session set for 1:30 this afternoon not dealin 
with this, so we will have to defer the Army engineers. They will 
be available for further questioning by some members in the afternoon 
session, and the entire testimony by the Corps of Engineers is already 
available to the committee. The committee is now adjourned. 

(Whereupon, at 12:55 p. m., the committee adjourned.) 


Ra PTT ERS Sore 
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WEDNESDAY, JUNE 22, 1955 


House oF REPRESENTATIVES, 
CoMMITTEE ON PuBLic Works, 
Washington, D. C. 

The committee met, pursuant to adjournment at 10:10 a. m., in 
room 1302, New House Office Building, Hon. John A. Blatnik 
presiding. 

Mr. Buatnik. The meeting will come to order. 

We will continue hearings on the diversion of water from Lake 
Michigan, into the Illinois Waterway. The hearings will be concluded 
today by testimony from the Army Corps of Engineers. 

We have Colonel Allen of the Corps of Engineers here to testify. 
Will you proceed, Colonel? 


STATEMENT OF COL. J. U. ALLEN, CORPS OF ENGINEERS 
DEPARTMENT OF THE ARMY 


Colonel ALLEN. I would like to take a few minutes, Mr. Chairman, 
to review a few of the facts which were presented to the committee 
last week on this bill. 

Chicago is at the southern end of Lake Michigan and is also at the 
northern end of the Illinios Waterway. The Cal-Sag Channel also 
joins Lake Michigan with the Illinois Waterway, which is being indi- 
cated by Mr. Brennan. Lockport is the northernmost lock on the 
Illinois Waterway. 

The flow of water is out of Lake Michigan through the lock at 
Lockport and down the Illinois and Mississippi. At the present time 
the city of Chicago is authorized by Supreme Court decree to with- 
draw 1,500 cubic feet per second of water in addition to domestic 
pumpage. That limitation had been adhered to since 1938. The 
records on this diversion are kept at Lockport and readily available to 
the district engineers. 

This bill, H. R. 3210, would authorize an annual diversion of 2,500 
cubic feet per second, or an additional 1,000 cubic feet over that which 
is now authorized by Supreme Court decree. This is not a permanent 
authorization. It is only a temporary diversion for a period of 3 years. 
This diversion would be done under the supervision of the Secretary 
of the Army, as is the present diversion. 

This bill also places a limitation on the maximum diversion at any 
one time, and it restricts diversion at the time of flood flows. 

This 3-year period during which this temporarily increased diversion 
would be authorized, would be a test period during which time the 
district engineer, together with the Public Health Service, would 
observe and evaluate the effects of the increased diversion. At the 
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end of that time a report would be made to the Congress recommending 
whether such diversion is beneficial, and whether it should be de- 
creased or increased. 

The Department of the Army’s comment on this bill has not yet 
cleared, but the Corps of Engineers’ comment will offer no objection 
to the bill. 

The estimated cost to the United States for this survey is on the 
order of $280,000, a major portion of which will be borne by the 
Public Health Service. 

That is all I have, Mr. Chairman. 

Mr. Biatntx. Thank you, Colonel. 

Are there any questions on my right? 

Mr. Gray. I have one. 

Mr. Birarnix. The gentleman from Llinois. 

Mr. Gray. Colonel, is it not true that some of the speakers, one 
in particular, who appeared before this committee last week—and 
I think vou were here at the time—were afraid this bill would lower 
the lake level to such a degree that it would hinder shipping in the 
Lake Michigan area. Is it not true that this survey is to be super- 
vised by the Corps of Engineers and the diversion can be stopped 
at any time it is found to be dangerous to the shipping? 

Colonel ALLEN. 1,500 cubic feet per second is now authorized by 
Supreme Court decree in addition to domestic pumpage. 

Mr. Gray. Let us say this bill passes and it increases the amount 
to 2,500 cubic feet. You can control that at your will. Is that not 
true? 

Colonel ALLEN. That is correct. 

Mr. Buarnix. Are there any other questions? 

Mr. Donvero. Colonel, the bill before the committee is practically 
the same bill that we had 2 years ago. Is that correct? 

Colonel ALLEN. It would have the same effect. There are addi- 
tional safeguards built in or written into this bill with respect to the 
maximum amount of diversion that could be effected at any one time. 
That is limited to 5,000 second-feet. Also there is a direction in the 
bill that flows would not be increased during times of flood flows. 

Mr. Donpmro. The reason why you are asking for the 3-year period, 
I assume, is the same as we had before, namely, to make a test as to 
whether or not the taking of this additional water out of Lake Michigan 
would have the tendency to lower the lake levels. 

Colonel ALLEN. That is one of the factors that would be considered 
in the study. 

Mr. Donpswro. Has the question of the international aspects of 
this proposal come up before the engineers? There was a question 
about it the other day. 

Mr. Gray. Will the gentleman yield? 

Mr. Donprero. Has the International Joint Commission of Canada 
and the United States been consulted, or have we had conferences 
with them? 

Colonel ALLEN. It is my understanding that the Lake Ontario 
Board has prepared a comment on the effects of such diversion on 
Lake Ontario to the International Joint Commission. Iam not aware 

of the contents of that comment, or whether or not the International 
Joint Commission is prepared to endorse such comment. 
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Mr. Donpero. Has the Department of State shown any interest 
in this matter as affecting them? 

Mr. Brecker. Yes. 

Mr. Donpero. It has? 

Mr. Becker. Yes. Canada protested to the State Department 
because the Joint Commission is studying that now. Is that not 
correct? 

Colonel ALLEN. The Lake Ontario Board has made a comment to 
the International Joint Commission with respect to the effects of this 
diversion on Lake Ontario. 

Mr. Donpero. But when this bill was here before, my recollection 
is I supported it and voted for it. I want to know if the same ques- 
tions are involved here, or whether there has been anything new that 
has arisen in reference to the proposal. 

Colonel ALLEN. I am not aware of anything new with respect to 
the State Department, Mr. Dondero. The effect of this bill providing 
for a 3-year study is the same as the effect of the last bill, which pro- 
vided for a 3-year temporary diversion, during which time the 

Mr. Donpsuro. Did the former bill contain a 3-year period, or was 
it for a lesser period? 

Colonel AuLEN. The last bill was a 3-year period too. Yes, sir. 

Mr. Donpero. That is all. 

Mr. Macurowicz. The observation is made that this is the identi- 
cal bill. It is the identical bill with certain safeguards put in to take 
care of the objections made last time. Is that right? 

Colonel ALLEN. Yes, sir. There are additional safeguards in this 
bill. 

Mr. Macurowicz. These safeguards are the ones which were not 
present in the last bill, and as a result of which there were certain 
objections? 

Colonel ALLEN. There was some objection last year from the down- 
stream people at Beardstown with respect to the effect on flood flows. 

Mr. Macurowicz. And that has been taken care of? 

Colonel Auuen. I feel the safeguards written into this bill with 
respect to increase during flood periods cover that. 

Mr. Macurowicz. That is all. 

Mr. Becker. Mr. Chairman. 

Mr. Buarnik. The gentleman from New York. 

Mr. Becker. I remember the hearings on this quite well. I know 
that I voted against this on various grounds. I find in the President’s 
veto the same questions were raised that were raised during the hear- 
ing. That is, in respect to the survey being made by the International 
Joint Commission and the rights of Canada in the waters withdrawn 
from Lake Michigan. 

Now that question was raised in the veto as one of the main objec- 
tions. Canada protested to the United States Government on the 
further diversion of water from Lake Michigan just as we would have 
the right to object if Canada was going to divert water. Are those 
objections taken care of in this legislation? 

Colonel Atuen. The objections cited in the veto with respect to 
the diversions being authorized without reference to negotiation with 
Canada are not answered in this particular bill. 
Mr. Brecker. They are not answered in here? 
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Colonel ALLEN. That is correct. There is nothing in the bill 
with respect to what should be done with respect to negotiations 
with Canada. 

Mr. Becker. Does it not seem logical if one of the main points of 
the veto last year is still here, that we would run into the same objec- 
tion this year if we passed this bill without provision being made to 
take care of that? 

Colonel AtuEN. This bill, of course, as the other one did, will 
provide some definite basis for negotiations with Canada should the 
diversion be found to be beneficial or detrimental. As I pointed 
out, it is only a temporary diversion for a period of 3 years. But this 
bill does not answer and is not responsive to the objections made with 
respect to negotiations with Canada. 

Mr. Becker. That was one of the main points raised at that time 
which I considered in my vote on this bill. That was the fact that 
the Internaiional Joint Commission was studying this question and 
at the same time this legislation would permit the diversion irrespective 
of the survey now being made by the International Joint Commission. 

If we pass this legislation without covering that I do not see how 
we get around the question of legality. 

Mr. Buarnix. The Chair would like to point out in response to 
your very pertinent comments and the question raised by the gentle- 
man from Michigan, Mr. Dondero, regarding Canada’s position on 
this, that the State Department was requested by this committee 
on last February 2, 1955, for their report on this legislation. To date 
we have not had any comment either one way or another from the 
State Department. 

Colonel, may I ask this question: Is there any information that 
would be available to the International Joint Commission making 
their survey on the Great Lakes levels and the effects of any diver- 
sion from Lake Michigan on the levels—is there any information that 
is available to the International Joint Commission that is not avail- 
able to the Army Corps of Engineers? 

Colonel ALLEN. Sir, T am not familiar with the operations of the 
International Joint Commission. I can say this: If this diversion is 
authorized, the effects of this temporary diversion will be incorporated 
into the Great Lakes Water Levels Report, which is now being worked 
on by the division engineer at Chicago. As to what information is 
available to the Internationa] Joint Commission, I am not qualified 
to comment on. 

Mr. Brarnrk. Would the information compiled by the report of 
the Army engineers be available to the American membership on the 
International Joint Commission? 

Colonel ALLEN. Oh, yes. 

Mr. Buarntk. In other words, the purpose of the bill is to have a 
test run of 3 years’ duration to find out exactly what the effects of 
such diversion would be, instead of the estimates that until now have 
been the best that we have been able to obtain? These specific figures, 
the results of the 3 years’ test run, would be available then to the 
International Joint Commission. Then, if the bill passes, from then 
on determination shall again be made by the Congress as to whether 
or not to continue such diversion, and whether it would be possible 
and feasible to increase it or to decrease it, or to discontinue it en- 
tirely. Would that not be the case and would not such information 
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help us to come to an authoritative and factual determination of just 
what such diversion would do? 

Colonel ALLEN. That is the object of the 3-year study, Mr. Blatnik. 
As the committee heard last week, there are a number of points on 
both sides of the question. One of the points of this report would be 
to evaluate the alleged damage as against the alleged benefits and 
make a determination as to whether or not this diversion is beneficial 
or detrimental to the best interests. 

Mr. Donpero. Would the gentleman from New York yield? I 
suppose you have the floor. 

I think, Colonel, you are mistaken in the length of time that was 
accorded for this study in the last bill, because as the bill passed the 
House it has been called to my attention by the clerk of the committee 
that it was 18 months and not 3 years. I have the bill before me. It 
is H. R. 3300 of the last Congress. 

Colonel ALLEN. I have H. R. 3300 here, Mr. Dondero. In the 
hearings before the Senate committee last year it was authorized by 
Congress for a period of 3 years from and after the enactment of this 
act. Whether or not H. R. 3300 was amended after it left this com- 
mittee or not I do not know. 

Mr. Donvero. I have it before me and it says 18 months. 

Mr. Macurowicz. I have_it here before me. It says it permits the 
flow for a period of 3 years from and after the enactment of the act, 
but it also provides on or before January 31, 1956, there shall be a 
report made to the Congress. 

Mr. Donvero. All this bill says it strikes out 3 years and 18 months 
is written in italics. 

Colonel, can you do it in 18 months? 

Colonel Auten. No, sir. We feel in order to make a proper report a 
3-year period should be the period for the study. 

Mr. Becker. Mr. Chairman, I would like your help on this. I 
would like to go along on this, but in the testimony last year in the 
hearings before the committee a great deal of the need for the extra 
diversion of the water was to assist in the washing out of the sewer that 
is congested in the Chicago area. In other words, more water was 
needed. That was a great part of the testimony. Yet in the bill here 
it only deals with navigation. It does not mention the sewerage con- 
dition at all. 

I am considering the veto message as well as this bill and I think this 
bill could be corrected in some way to take into consideration the nego- 
tiations with Canada, as well as the question of the needs of Chicago 
for this water for the sewerage system, because in the veto message it 
states that additional water is not necessary for navigation, because 
navigation has increased from some 200,000 tons to 16 million tons 
annually with the present volume of water. 

I should think whoever is handling the bill would make these amend- 
ments to the bill, which would more or less conform with and take eare 
of the Presidential veto. However, with the bill being as it is, I do 
not see how it would do other than run into the same identical diffi- 
culties. 

That is all, Mr. Chairman. It is just an observation in trying to 
straighten this out. 

Mr. Buarntx. I thank the gentleman. 
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Getting back to the question raised on the 3-year study period versus 
the 18 months, the House bill and the House report of July 16, 1954, 
on H. R. 3300, contained the 3-year time limitation. When the House 
bill got to the Senate, the Senate amended the bill to a period of 18 
months, so that the original bill as passed by this committee and the 
House carried the same 3-year time limitation. 

Mr. Donprro. That was my recollection of it. 

Mr. Buatrntx. Are there any further questions? 

(No response.) 

Mr. Buarnix. If not, we thank you, Colonel. 

At this point I have a request from our very good friend, the port 
manager of the city of Milwaukee, who was unable because of lack of 
time to be here personally at the hearings, and was unable to be here 
last week. He asked that he be allowed to insert a statement in the 
record. 

Without objection, his statement will be included at this point in 
the record. 

(The statement is as follows:) 


CoNGREss OF THE UNITED SraTEs, 
House oF REPRESENTATIVES, 
Washington, D. C., June 27, 1955. 
Hon. Joun Buatnik, 
Chairman, Subcommittee on Rivers and Harbors, 
Committee on Public Works, House of Representatives. 


Dear CHAIRMAN BLATNIK: Pursuant to our conversation last week, I am 
herewith transmitting a statement prepared by Mayor Frank P. Zeidler of the 
city of Milwaukee, Wis., and I would appreciate your cooperation in having it 
included in the record of your hearings on Great Lakes water diversion legislation. 

With best wishes, I am 

Yours sincerely, 
CLEMENT J. ZABLOCKI, 
Member of Congress. 


STATEMENT OF FRANK P, ZEIDLER, MAyor OF THE CiTy OF MILWAUKEE 


Increased diversion of water from Lake Michigan is not in the public interest. 
The States, the port cities, and the marine interests of the Great Lakes are deeply 
concerned by endless Chicago demands for more water. 

Prior to 1900, Chicago developed a plan to dispose of its metropolitan area 
sewage through a sanitary canal running west from Lake Michigan, discharging 
the sewage of millions of people into the Mississippi watershed. There then began 
40 years of controversy and litigation. The several States of the Great Lakes 
sued in the United States Supreme Court to enjoin Chicago from using lake 
water to flush its sewage downstream. 

The Supreme Court ruled that the Chicago diversion had lowered lake levels by 
6 inches; that this lowering caused great injury to fishing and hunting grounds, 
beaches, summer resorts, and public parks. 

The waters of the Great Lakes are owned by all of the Great Lakes States and 
by the Dominion of Canada, not only by Illinois, and we believe that Congress 
has no legal right to divert water belonging to eight sovereign States and a friendly 
foreign nation for the use of a single community. 

It has been the position of many interests on the Great Lakes that if Chicago 
has a legitimate basis for adjustment of the 1930 decree, it should go back to the 
Supreme Court and make its petition, which will become the subject of reasonable 
and thorough investigation. In a word, this important issue affecting a great 
watershed, 2 nations and 8 States should be decided by the judicial processes and 
not by political methods. 

Milwaukee, other port cities, and maritime interests of the Great Lakes region 
are now pressing for Federal deepening of the Great Lakes connecting channels 
in preparation for the St. Lawrence seaway project. It would be most inconsistent 
to press for such a costly improvement and at the same time consent to other 
measures which would result in lowering lake levels. 
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We respectfully request that your honorable committee uphold the Supreme 
Court, protect the rights of eight sovereign States, and protect our treaty obliga- 
tions by rejection of this legislation which seeks to divert water from the Great 
Lakes without just consideration of others’ rights in these waters. 


Mr. Buarnix. Are there any further witnesses who care to make a 
statement? 

(No response.) 

Mr. Buarnik. The hearings on H. R. 3210 and other similar bills 
are now concluded and the subcommittee will go into executive 
session. 

(Whereupon, at 10:30 a. m., the hearing in the above-entitled matter 
was concluded.) 
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